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ACT:

I ndustrial Dispute--d aimof bonus--Ceneral | nsurance busi-
ness--Validity of reference--Industrial D sputes Act, 1947
(14 of 1947), s. 10(1)--lInsurance Act, 1938 (IV of 1938), s.
31A(1)(c), proviso (vii).

HEADNOTE

In view of the unqualified and absol ute prohibition contain-
ed in s. 31A(1)(c) of the lnsurance Act, 1938,  against
payment of bonus to the enployees in general insurance
busi ness, the exception nmde by proviso (vii) /to that
section nust be strictly confined to the limts prescribed
by the said proviso.

The policy underlying the proviso clearly is to exclude the
i ntervention of Industrial Tribunals and | eave the question
of paynent of such bonus entirely to the discretion of the
Central Governnent.

Consequent |y, where the worknen in general i nsurance
busi ness cl ai med bonus and the Central Governnment referred
the dispute for adjudication to the Industrial Tribuna
under s. 10(1) of the Industrial Disputes Act, 1947, and the
Tribunal, on a prelimnary objection under s. 31A(1)(c) of
the Insurance Act, 1938, read with proviso (vii) thereof,
hel d that the reference was invalid,

(1) [1961] 2 S.C R 978.

996

Hel d, the decision of the Tribunal was correct and nust be
uphel d.

The Central Bank of India v. Their Wrknen, [1960] 1 S.C R
200, relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 531 of 1959.
Appeal by special leave fromthe Award dated October 21
1957 of the Central Governnent Industrial Tribunal, Dhanbad,
in Reference No. 6 of 1957.

N. Dutta Mazurmdar, G N Bhattacharjee and B. P.
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Maheshwari, for the appellants.

M C. Set al vad, Attorney-General of India and R
Gopal akri shnan, for the respondent.

1960. Decenmber 7. The Judgnent of the Court was delivered
by

GAJFNDRAGADKAR, J.-The short question of |law which falls to
be decided in the present appeal is whether a dispute raised
by the enployees of a General |Insurance Conpany agai nst
their enployer for paynment of bonus in any particular year
can be referred for adjudication by an Industrial Tribuna
under S. 10(1) of the Industrial Disputes Act, 1947 (XIV of
1947) . This question arises in this way. The workmen of
the Hercules Insurance Co. Ltd. are the appellants and the
I nsurance Conpany is the respondent before us. On April 11
1957, the Central CGovernnent referred the appellants’ claim
for bonus for the years 1954 and 1955 for adjudication to
the Industrial Tribunal, Dhanbad, constituted under s. 7A of
the Industrial Disputes Act, and this reference has been
made under S. 10(1)(d) of the Act. Before the Tribunal the
r espondent urged a prelimnary objection against t he
validity ~of the reference itself. Its case was that the
paynment of bonus by an Insurance Conmpany is conditioned
entirely by the relevant provisions of the Insurance Act,
1938 (IV of 1938), and that the said provisions did not
justify the reference of a dispute in ‘that behalf for
adj udi cation by any Industrial Tribunal. This prelinmnary
obj ection was based on the provisions of -S. 31A(1) and
proviso (vii) of the
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I nsurance Act. It was al so urged by the respondent that
having regard to the limtations inposed on the Genera
| nsurance Conpanies by s. 40C of the Insurance Act the claim
for bonus nade by the appellants, could not be sustained.
The Tribunal has wupheld the prelimnary objection thus
raised by the respondent and held that the reference is

i nvalid. Incidentally it has also considered the plea
rai sed under s. 40C and has observed that the said plea is
also well founded In the result the Tribunal refused to
entertain the reference and dism ssed it accordingly. It is

against this order of the Tribunal that the appellants have
cone to this Court by special |eave.

It is comon ground that the respondent —has paid - the
appel l ants bonus equivalent to two nonths' basic wages for
each of the two years 1954 and 1955. The appellants claim
two nonths’ basic wages as additional bonus for each of the
two vyears under reference. It is their case that if the
trading profits nade by the respondent are ascertained from
the respondent’s bal ance sheet and the Full Bench formula is
applied, it would appear that the respondent has in its
hands a substantial anmount of available surplus from which
the additional bonus clained by them can be awarded. ' Since
the reference has been rejected on the prelimnary  ground
the Tribunal has naturally not considered this aspect of the
pr obl em

The prelimnary objection raised by the respondent is
founded on the relevant provisions of s. 31A of the
I nsurance Act (hereafter called the Act) and so we rmust now
turn to the said provisions. Section 31A(1)(c) of the Act
provides, inter alia, that notw thstanding anything to the
contrary contained in the Indian Conpanies Act, 1913, or in
the articles of association of the insurer, if a conpany, or
in any contract or agreenent, no insurer shall after the
expiry of one year fromthe conmencenent of the Insurance
(Amendrent) Act, 1950, be directed or nanaged by, or enpl oy
as nmanager or officer or in any capacity, any person whose
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remuneration or any part thereof takes the form of
conmi ssion or bonus in respect of the

126
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general insurance business of the insurer. Thus |ooking s.
at 31A(1)(c) by itself wi thout the proviso the position is
absolutely at clear. The respondent cannot be directed to
enpl oy the appellants in any capacity so as to include in
their remuneration a liability to pay bonus in respect of
the general insurance business of the respondent. Bonus
under the Industrial Disputes Act is not a part of wages,
but the right to claimbonus which has been wuniversally
recogni sed by industrial ‘adjudication in cases of enpl oynent
falling under the said Act has now attained the status of a
legal right. Bonus can be claimed as a matter of right
provided of course by the application of the Full Bench
formula it is shown that for the rel evant year the enployer
has sufficient available surplus in hand. Therefore a claim
for bonus made by the appellants in the present proceedings
is a claimin respect of the general insurance business of
the respondent, and if ~allowed it wuld add to t he
remunerati on payable to them ~ In other words, bonus clained
by the appellants, if awarded, would, for the purpose of s.
31A (1)(c), be a part of their remuneration, and that is
precisely what is prohibited by the said provision

There are, however, certain exceptions to this genera
prohibition, and it is to one of these exceptions that we
must now turn. Proviso (vii) to-s. 31A (1)(c) lays down
that nothing in this subsection shall be deemed to prohibit-
"the payment of bonus.in any year on a uniformbasis to al
sal ari ed enpl oyees or any class of them by way of additiona
remuneration, such bonus, in the case of any enployee, not
exceeding in anount the equivalent of his salary for a
period which, in the opinion of the Central Government, is
reasonabl e having regard to the circunstances of the case."
This provision which constitutes an exception to the rule
prescribed by s. 31A(1)(c) allows the paynment of bonus to
t he enpl oyees of Insurance Conpanies subject to the
condition specified by it. Bonus intended to be paid to
such enpl oyees nust not exceed in anmount the-equivalent of
their salary for a period which the Central ~Governnent
regards as reasonabl e.

999

The result of this provision appears to be that the Centra
Governnment has to consider the circunmstances of each insurer
and then decide whether any bonus should be paid by the
insurer to its enmployees. |If the financial position of the
insurer is sufficiently satisfactory, the Central Governnent
may decide to allow the insurer to pay bonus to its
enpl oyees, and in that context the Central Governnment / would
prescribe the maximumw thin which the paynent should be
made. I n no case can payment exceed the nmaxi mum prescri bed
by the Central Government, and in all cases the matter has
to be considered by the Central Government and no other
aut hority. Having regard to the schene of the Act which
purports to supervise and regul ate the working of [Insurance
Conpani es the | egislature thought that the paynent of bonus
by the Insurance Conpanies to their enployees shoul d
normally be prohibited and its paynment should be permtted
subject to the over-riding control of the Central Governnent

to prescribe the maximumin that behalf. [If the Centra
CGovernment decides that no bonus should be paid, no bonus
can be paid by the insurer. |[If the Central Governnent

deci des that bonus should be paid but not beyond specified
l[imt the insurer cannot exceed that limt. That, in our
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opinion, is the effect of proviso (vii) to s. 31A(1).

It is, however, urged that proviso (vii) nmerely enables the
Central Governnent to prescribe the maxinum It does not
take away the Central Covernment’'s authority to refer an
i ndustrial dispute in respect of bonus for adjudication
under s. 10 of the Industrial Disputes Act. In this
connection it is urged by M. Mazundar that in sone cases
the Central CGovernnment may take the view that the financia
position of the insurer justified the paynent of bonus, but
the quantum may be better left to the Industrial Tribunal
In such a case the Central Government should have authority
to make the reference. Simlarly it is urged that the
Central Governnent nmmy  decide that wthin the maxinmm
prescribed by it, bonus should be paid by an insurer, but
the insurer

1000

may not conply with the Central  CGovernment’s decision and in
that case the only way to nmake the Central Government’s
deci sion effective is to refer the matter to adjudication
and enable the enployees to obtain an award which can be
execut ed. That is why the appellants contend that the
enabl i ng provi sion contained in proviso (vii) should not be
construed to constitute a bar against t he Centra
CGovernnment’s power ‘to act under s. 10(1) of the Industria
Di sputes Act.

W are not inpressed by this argunent. ~ I n our opinion the
policy of the relevant clause of the proviso is absolutely
cl ear. Payment of bonus by insurers was intended by the

| egi sl ature to be conditioned by the provisions contained in
the said clause, and we feel no doubt or difficulty in
reaching the <conclusion that the intervention  of the
Industrial Tribunals was intended to be excluded and the
matter was i ntended to be kept withinthe discretion of the
Central CGovernnent so far as the paynent of bonus by the
insurers is concerned. Then, as to the argument that the
CGovernment directive issued under proviso (vii) may not be
obeyed by any insurer, we do not think that such an event is
likely to happen; but theoretically it is conceivable that
an insurer may refuse to conply with the decision of the
CGovernment. |In that case all we can say is that there is a
lacuna left and the legislature may consi der whether it is
necessary to provide adequate renedy for making the
Government deci sion binding and final. Having regardto the
unqual i fied and absolute prohibition contained in S.
31A(1)(c) it seems to us difficult to hold that the payment
of bonus to the enployees of Insurance Conpanies is not
absol utely conditioned by proviso (vii). |In the absence of
the said provision no bonus could have been | clained by
I nsurance enpl oyees, and so the effect of the said provision
nust be to lint the said right to the conditions prescribed
by it. That is why we think that the Tribunal was right in
coming to the conclusion that the reference made by the
Central Governnent is invalid. The fact that the Centra

CGovernment took the view that it could make such a reference
1001

is hardly relevant in determ ning the scope and effect of
the relevant provisions of the Act. This question nust be
consi dered on what we regard to be the fair construction of
the relevant statutory provision, and as we have just
i ndi cated the construction of the relevant provision clearly
supports the view taken by the Tribunal. Incidentally, it
nmay be pointed out that inits award the Tribunal has
referred to several other decisions of Industrial Tribunals
whi ch have taken the sane view though there are one or two
deci sions which have upheld the validity of the reference




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

wi t hout duly considering the effect of s. 31A(1).

In this connection we nay refer to the decision of this
court in The Central Bank of India v. Their Wrknen (1),
where a simlar question has been considered. In that case
the Court had to consider the effect of s. 10 of the Banking
Conpani es Act, 1949, prior to its amendnent in 1956. The
said section, according to that decision, prohibited the
grant of industrial bonus to bank enpl oyees inasnuch as such
bonus is renuneration which takes the formof a share in the
profits of a banking conpany. 1In dealing with the character
of bonus in relation to remuneration specified by s. 10, S
K. Das, J., who spoke for the Court, observed that "bonus in
the industrial sense as understood in our country does cone
out of the available surplus gap, wholly or in the actua

wage. idit fills the wage and age in that sense, whether
it be called contingent or supplenmentary. None the less, it
is | abour’s share in the profits, and as it is a
remuneration which takes the formof a share in profits, it

cones within the mschief of s. 10 of the Banking Conpanies
Act". Section 10 of the Banking Conpani es Act is conparable
to s. 31A of the Insurance Act, ~and so this decision
supports the view that we have taken about the effect of s.
31A(1)(c). W have already held that the paynent of bonus
woul d be an additional renmuneration to the enployees of
| nsurance Conpanies and it woul d be

(1) [1960] 1 S.C. R /200.
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bonus in respect of the general insurance business of the
i nsurer. In view of our conclusion that the  Tribunal was
right in wupholding the prelimnary objection, we do not

propose to consider the other argunent which had been urged
by the respondent before the Tribunal under s. 40C of the
Act, and which the Tribunal has incidentally considered and

accept ed.
The result is that the appeal fails and is disn ssed.
There will be no order as to costs.

Appeal dism ssed




