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HEADNOTE

The assesses held the managi ng agency of a linmted  conpany
in what was then called " British India and had also a
phar ma

728

ceutical business in the Baroda State which was at the
relevant time an Indian State. The business in British
I ndia showed profits assessabl e under the provisions of ~the
Busi ness Profits Tax Act, 1947, but the business carried on
in Baroda resulted in aloss, inthe relevant chargeable
accounting periods between 1946 and 1949. Before the
I ncome-tax authorities the assessee clained that the |oss
suffered by it in its business in Baroda should be deducted
in conmputing its business incone |liable to business profits
tax, but this claimwas rejected on the ground that though
under s. 5 O the Act, if it stood by itself w thout any of
the provisos, the Act would be applicable to the Baroda
busi ness, the third proviso had the effect of excluding that
busi ness fromthe purview of the Act, except in so far as
the income, profits or gains of the business were received
or deenmed to be received in or brought into British India:
Held, that the effect of the third provisoto s. 5 of the
Busi ness Profits Tax Act- 1947, was nerely to exenpt the
i ncore, profits and gains of the Baroda busi ness except when
they were received or brought into British India, but the
business itself was one to which the Act was applicable
under the substantive part O s. 5. Consequently, the | osses
of the business could be set off against the profits of the
busi ness in British India.

The rel evant provisions of the Act are set out in the judg-
ment .
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 304 of 1958.
Appeal fromthe judgnment and order dated Septenber 7, 1956,
of the Bonmbay High Court in Incone-tax Reference No. 19 of
1956.

C. K Daphtary, Solicitor-General of India, K N Raj agopa
Sastri and D. Cupta, for the appellant.

N. A. Pal khivala and S. N. Andley, for the respondent.
1960. April 28. The Judgnent of the Court was delivered by
S.K  DAS, J.-This is an appeal on a certificate of fitness
granted by the Hi gh Court of Bonbay, and the short question
for decision is the true scope and effect of the third
proviso to s. 5 of the Business Profits Tax Act, 1947 (Act
No. XXI of 1947), hereinafter referred to as the Act. The
appel l ant i s the Commissioner of Income-tax, Ahmedabad, and
the respondent is a private |imted conpany under the nane
and styl'e ~of Karanthand Prencthand Ltd., Ahnedabad, to be
cal l ed hereafter as the assesses.
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The relevant facts are these : the assessee held the
managi ng agency of ‘the Ahnedabad Manufacturing and Calico
Printing Co. Ltd. /It also had a pharmaceutical business in
the Baroda State, which was at the relevant tinme an |ndian
State run in the name and style of Sarabhai Chenicals. The

assessee’'s business in India (we shall use the expression
India in this judgment to nmean British India as it was then
called in contra-distinctionto an Indian~ State) showed
busi ness profits assessabl e under the provisions of the Act;
but the business carried on in the name and style of
Sar abhai Chenicals in Baroda showed a loss in the 'relevant
chargeabl e accounting periods which were four in @ nunber,
nanely: (1) April 1, 1946, to Decenber 31, 1946; (2) January
1, 1947, to Decenber 31, 1947; (3) January 1, 1948, to
Decenmber 31, 1948 ; and (4) January 1, 1949, to March 31
1949. The assessee clained that its assessable incone in
India should be reduced by the |oss suffered by it in its
business in Baroda. The Incone-tax O ficer rejected the
claimof the assessee and held that the Act did not apply to
the business carried on in an Indian State —unless profits
and gains of that business were received or deened to have

been received in or brought into India. On appeal the
Appel | ate Assistant Commi ssioner upheld the contention of
the assessee and all owed the appeal. The Departnent went up

in appeal to the Appellate Tribunal, which held that under
the relevant proviso to s. 5 of the Act, profits and |osses
of a business in an Indian State were not to be taken /into
consi deration unless they were received or deemed to have
been received in or brought into India. In that view of the
matter the Tribunal set aside the order of the Appellate
Assi stant Conmi ssioner and restored that of the Income-tax
Oficer. The assessee then nmoved four applications in
respect of the four relevant chargeabl e accounting periods,
and by these applications the assessee required the Tribuna
to state a case to the High Court of Bonbay on the question
of aw which arose out of its order. These  four
applications were consolidated. The Tribunal on being
satisfied that a question of |aw arose out of its order in
the four cases nunbered as 85, 86, 87
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and 88 of 1953-54, referred that question to the Bonbay Hi gh
Court in the follow ng terns:

" Whether on the facts and in the circunstances of the case
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the loss suffered by the assessee in the business of
Sarabhai Chemicals should be deducted in computing the
busi ness inconme of the assessee conpany liable to business
profits tax ?"

The High Court answered the question in the affirmative and
cane to the conclusion that the assessee was entitled to
deduct the losses incurred by it in its Baroda business and
set them off against the profits nade in the taxable
territories. The appel | ant then noved the High Court and
obtained a certificate of fitness. On that certificate the
present appeal has cone to us.

The rmain contention on behalf of the appellant is that the
High Court cane to an erroneous conclusion with regard to
the true scope and effect of the third provisotos. 5 of
the Act. It is necessary here to refer to sone of the
provi sions of the Act to understand its general schene. In
1940 the Central Legislature passed the Excess Profits Tax
Act, 1940 (Act No. XV of 1940), to inpose a tax on excess
profits arising out of certain businesses. W shall have
occasion torefer to sonme of the provisions of that Act, in
due course. For the purposes of that Act, the expression "
chargeabl e accounting period " neant (a) any accounting
period falling wholly w thin the term beginning on Septenber
1, 1939, and ending on-March 31, 1946, and (b) where any
accounting period fell partly within and partly without the
said term such part of that accounting wperiod as fel
within the said term It may be here stated that originally
the termwas from Septenmber 1, 1939, to March 31, 1941, but
by several annual Finance Acts the termwas extended up to
March 31, 1946.

In 1947 canme the Act in which " chargeabl e accounting
peri od" neans:

(a) any accounting period falling wholly within the term
beginning on April 1, 1946, and ending on March 31, ' 1949,
and

(b) where any accounting period falls partly wthin and
partly without the said term such part
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of that accounting period as falls within the said term

The Act extended to the whole of India.  The word business"
is defined ins. 2(3) of the Act as including any trade,
commerce or manufacture, etc., the profits —of which are
chargeabl e according to the provisions of s. 10 of the
Indian Inconme-tax Act, 1922. There are two provisoes to
this definition clause, and the second. proviso states  that
all businesses to which the Act applies carried on by the
same person shall be treated as one business for the
purposes of the Act. The expression " taxable profits” is
defined under s. 2(17) of the Act and it neans the anmpunt by
which the profits during a chargeable accounting period
exceed the abatement in respect of that period. What is
meant by " abatenent" is defined in s. 2(1) of the Act. The
charging section is s. 4 and we may read that section ‘here,
so far as it is relevant for our purpose, in order to
understand the general schene, of the tax inmposed under the
Act .

" S. 4. Charge of tax-Subject to the provisions of this Act,
there ;hall in respect of any business to which this Act
applies, be charged, levied and paid on the anount of
taxable profits during any chargeabl e accounting period, a
tax (in this Act referred to as " business profits tax")
whi ch shall, in respect of any chargeabl e accounting period
endi ng on or before the 31st day of March, 1947, be equal to
si xteen and two-third per cent, of the taxable profits, and
in respect of any chargeable accounting period beginning
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after that date be equal to such percentage of the taxable
profits as may be fixed by the annual Finance Act."

Shortly stated, the schene is that in respect of any
busi ness to which the Act applies, there shall be charged,
levied and paid a tax called "business profits tax" on the
amount of the taxable profits, which nmeans the anount
exceeding the abatenent, during any chargeable accounting
period; the tax shall be equal to sixteen and two-third per
cent. of the taxable profits in respect of the chargeable
accounting period ending on or before March 31, 1947, and in
respect of any charge. able accounting period after that
date, the tax shal
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be equal to such percentage of the taxable profits as may be
fixed by the annual Finance Act. Then cones s. 5 which is

the section dealing with the application of the Act and it
is in these termns:

S. 5. ~Application of Act-This Act shall apply to every
busi ness ~of which any part of the profits made during the
char geabl'e accounting periodis chargeable to income-tax by
virtue of_ the provisions of sub-clause (i) or sub-clause
(ii) of clause (b) of subsection (1) of section 4 of the
Indian Income-tax Act, 1922, or of clause (c) of that sub-
secti on:

Provided that this Act shall Dot apply to any business the
whole of the profits of which accrue or arise wthout the
taxable territories where such business is carried on by or
on behalf of a person who is resident but not ordinarily
resident in the taxable territories unless the business is
controlled in India:

Provided further that where the profits of a part only of a
busi ness carried on by a person who is not resident . in the
taxable territories or not ordinarily so resident accrue or
arise in the taxable territories or are deemed under the
Indian |nconme-tax Act, 1922, so to accrue or arise,  then
except where the business being the business of a person who
is resident but not ordinarily resident, in the taxable
territories is controlled in India, this Act shall /apply
only to such part of the business and such part ~ shall for
all the purposes of this Act be deemed to be a separate
busi ness :

Provided further that this Act shall not —apply to  any
income, profits or gains of business accruing or _arising
within any part of India to which this Act does not extend
unl ess such income, profits or gains are received in or are
brought into the taxable territories in any chargeable
accounting period, or are

assessabl e under section 42 of that Act.”

W have read the section as it stands to-day. The
expression " taxable territories in the provisoes was
substituted for " British India " by the Adaptation-of Laws
Order, 1950, and the third proviso originally referred to
any income, profits or gains of business accruing or %ising
within "an Indian State"; then
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the expression " a Part B State " was substituted, but this
was again changed by the Adaptation of Laws (No. 3) Order
1956, and the present expression " any part of India to
which this Act does not extend " was introduced. For the
purposes of this appeal nothing turns upon these changes,
and we nmay read the third proviso as referring to any
income, profits or gains of a business accruing or arising
in an Indian State. Section 6 deals with relief on
occurrence of " deficiency of profits " an expression which
is defined ins. 2(7) of the Act. The rest of the Act deals
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with matters, such as issue of notice for assessnment,
assessnments, profits escapi ng assessnent, penalties, appeal
etc., with which we are not directly concerned in this
appeal

Now, ss. 4 and 5 of the Act make it quite clear that the
unit of taxation is the business, that is, any busi. ness to
which the Act applies; and if a person carries on nore than
one business to all of which the Act applies, all the
busi nesses carried on by the sane person shall be treated as
one business for the purposes of the Act. Section 5, inits
substantive part, states to which business the Act applies
and says that the Act applies to every business of which any
part of the profits nmade during the chargeable accounting
period is chargeable to inconme-tax by virtue of t he
provi sions of sub-cl. (i) or sub-cl. (ii) of cl. (b) of sub-
s. (1) of s. 4 of the Indian Incone-tax Act, 1922, or el
(c) of that sub-section. A reference to the aforesaid
provi sions of the Indian Income-tax Act, 1922, shows at once
that in so far as they concern the present assessee s. 5 in
its substantive part mnmkes the Act applicable to his
busi ness ~whether the profits of the business accrued or
arose in India or Baroda ; and this is so in spite of the
fact that the Act extended only to India. Indeed, |earned
counsel for the appellant has conceded that bad s. 5 stood
by itself without any of the provisoes, the Baroda business
of the assessee woul d have conme within the wi de anbit of s.
5 and the Act would be applicable to that -business. H s
contention, however, 1is that thethird proviso has the
effect of excluding the Baroda business fromthe pur. view
of the Act, except in so far as the income, profits or gains
of that business are received or deenmed to

95
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be received in or brought into India. On behalf 'of the
assessee the argument is that in its true scope and effect
the third proviso has nerely the effect of exenpting the
i ncomre, profits or gains of the Baroda business except when
they are received or brought into India, but the  business
itself is not excluded fromthe purview of the Act; the
business is still one to which the Act applies under the
substantive part of s. 5 and as the third proviso exenpts
income, profits or gains only, the |osses of the Baroda
busi ness can be set off against the profits of the business
in India.

These are the two main rival contentions which we have to
consider in this appeal. Now, let us examine a little nore
closely ss. 4 and 5 of the Act. W have stated earlier that
s. 4 is the charging section, which levies a tax on._ the
amount of taxable profits during any chargeabl e accounting
period, in respect of any business to which the Act applies.
The corresponding section in the Excess Profits “Tax Act,
1940, was also s. 4 thereof, which levied a tax 'on the
amount by which the profits during any chargeabl e accounting
period exceeded the standard profits inrespect of —any
business to which that Act applied. Under the Excess
Profits Tax Act, 1940, as also under the Act under our
consi deration, the unit is the business-business to which
the Act applies. For the application of the Act we have to
go to s. 5. W have pointed out that s. 5 in its substantive
part nakes the Act applicable to every business of which any
part of the profits is chargeable to incone-tax by virtue of
the provisions of sub-cl. (1) or sub-cl. (ii) of el. (b) of
sub-s. (1) of s. 4 of the Indian Inconme-tax Act, 1922, and,
thus makes the Act applicable to the Baroda business of the
assessee. The question then is-does the third proviso to s.
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5 exclude that business except in so far as the inconeg,
profits or gains of that business are received or deened to
be received in or are brought into the taxable territories
in any chargeable accounting period ? If that is the true
scope and effect of the third proviso, then the appellant is
entitled to succeed. |If, on the contrary, the third proviso
nerely makes the Act inapplicable to incone, profits or
gai ns of the Baroda busi ness unless such incone, profits or
gai ns are

3

recei ved or deened to be received in or are brought into the
taxable territories, but does not exclude the business from
the purview of ss. 4 and 5, then the answer given by the
Hi gh Court is correct.

The High Court has stated that whichever viewis taken the
third proviso leads to certain difficulties, and in a case
where nuch can be said on both sides, the benefit of any
ambi guity  of language nmust be given to the assessee. We
agree with the H gh Court that the questionis not quite
free fromdifficulty; but onthe | anguage of the proviso as
it stands, the answer given by the H'gh Court appears to us
to be the correct answer.

It is not the case of the appellant that the first and the
second provisoes to s. 5 apply to the facts of this case.
But it is significant to note the phraseology of these two
provi soes and contrast themwith the third proviso. The
first proviso says:-

" Provided that the Act shall not apply to any business the
whol e of the profits of which accrue or arise wthout the
taxable territories, etc."

The language is clear  enough to exclude the  business
referred to therein fromthe purview of the Act. Sinilarly,
the second proviso excludes under certain circunstances part
of a business and uses appropriate | anguage to give effect
to that exclusion. By a legal fiction as it were, it
divides a business into two parts, one separate from the
other, and nmkes the Act applicable to one of them only.
Unlike the other two provisoes, the third proviso 'does not
use the language of exclusion in respect of any business.
VWhat it takes out of the anmbit of the Act is nmerely the "
income, profits and gains " of a particular business. The
| anguage is thus nore apt to effectuate an —exenption from
tax of ,incone, profits or gains" rather than an exclusion
of the business fromthe purview of the Act. On behalf ~ of
the appellant it is contended that such  a construction
results in this anomaly that if the incone, profits or gains
are not brought into India, they escape tax and yet the
| osses of a business which is outside India are taken into

consideration in conputing the profits, etc.,  in 1India.
This, it is argued, could not have been the object ~of the
| egislature in
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enacting the third provisotos. 5 of the Act. It is

contended that the object was to exclude the business in - an
Indian State as also the inconme, profits or gains thereof,
unl ess such profits, etc., were received in or brought into
I ndi a. This argunment is not devoid of plausibility and
requi res careful consideration

We may here refer to the relevant provisions of the Excess
Profits Tax Act, 1940. Section 5 of that Act in its
substantive part and the first and second provisoes thereto
were worded in identical |anguage, but the third proviso to
s. 5 of the Excess Profits Tax Act, 1940, was worded quite
differently fromthe third proviso to s. 5 of the Act. The
third proviso to S. 5 of the Excess Profits Tax Act, 1940,
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st at ed:

" Provided further that this Act shall not apply to any
busi ness the whole of the profits of which accrue or arise
in a Part B State, and where the profits of a part of a
busi ness accrue or arise in a Part B State, such part shall
for the purposes of this provision, be deemed to be a
separate business the whole of the profits of which accrue
or arise in a Part B State, and the other part of the
busi ness shall, for all the purposes of this Act, be deened
to be a separate business."

The | anguage used was clearly one of exclusion, and it said
that the Excess Profits Tax Act was not applicable to a
busi ness the profits of which accrued or arose in a Part B
State. Wiy then did the |legislature use different [|anguage
in the third proviso to s. 5 of the Act? On behalf of the
appel l ant it has been subnmitted that the change in [|anguage
is deliberate andthe reason for the change is to make the
i nconme, profits or gains of a business accruing in an Indian
or Part B State liable to tax when such incone, profits or
gai ns are brought in India while under the third proviso to
a. 5 of the Excess Profits Tax Act, they were not liable to
tax even when they were brought into India. On behalf of
the assessee, however, it has been submitted that the change
in language is due to adifferent reason altogether. The
third proviso to s. 5 of the Excess Profits Tax Act, 1940,
and s. 14(2) (c) (now deleted) of the Indian Inconme-tax Act,
1922, were enacted at about the sane time, and the broad
obj ect of both the
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provi sions was to exclude profits of a business in an Indian
or Part B State fromcharge of tax; but under the Excess
Profits Tax Act, 1940, such profits were not chargeabl e even
if received in or brought into India whereas under s. 14(2)
(c) of the Indian Income-tax Act such profits becane
chargeable to tax if received in or ~brought into India.
This difference, |earned counsel for the assessee  states,
was no doubt done away with by the change in | anguage of the
third proviso to s. 5 of the Act; but the change in | anguage
did sonething nore, because it assimlated the position
under the proviso to that under s. 14(2) (c) of the Indian
I ncome-tax Act, nanely, that though profits of a business in
an Indian State cannot be taxed unless they are brought into
the taxable territories, yet the losses incurred can be
adjusted in conputing the profits of the business as a
whol e. Learned counsel for the assessee has relied on the
decision of this Court in Conmissioner  of |ncone-tax,
Mysore, Travancore-Cochin and Coorg v. Indo-Mercantile Bank
Ltd. (1) and the decisions of the Bonmbay Hgh Court in
Conmi ssi oner of Inconme-tax, Bonbay Gty v. Murl i dhar
Mat hurawal | a Mahaj an Association (2 ) and Comni ssioner of
Excess Profits Tax, Bonbay City v. Bhogilal H Patel, Bonbay
(3 ). The first two decisions cited above considered the
effect of s. 24 (1), Indian Incone-tax Act, 1922, wth
special reference to the first proviso thereto (as it stood
at the tine relevant therein) and its inpact on s. 10 of the
said Act. It was held that sub-s. (1) of s. 24 dealt only
with set-off of |oss under one head against profits under
any other head, and therefore the old first proviso to sub-
s. (1) of s. 24 applied and barred the right of set-off only
where a loss in the Indian State was sought to be set off
agai nst I ndian profits under any other head; where, however,
the assessee sought to set off his loss in the Indian State
against his Indian profits under the sanme head, e. g., set-
off of loss incurred in a business carried on in an Indian
State against the profits of the sanme or another business
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carried on in India, the proviso did not apply and the
assessee was entitled to such set-off under s. 10

(1) [1959] Supp. 2 SSC.R 256. (2) [1948] 16 |I.T.R 146.

(3) [1952] 21 I.T.R 72.
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of the Indian Income-tax Act. Learned counsel for the
assessee has submitted that the sane principle applies wth
regard to the third proviso to s. 5 of the Act. Lear ned
counsel has subnitted that as under s. 10 of the Indian
I ncome-tax Act, different businesses constitute one head and
in order to determ ne what are the profits and gains of a
busi ness under s. 10 an assessee is entitled to show all his
profits and set off against those profits |osses incurred by
him in the sane head; so also under s. 5 of the Act, the
Baroda business of the assessee is within the anbit of the
Act, though the income, profits or gains thereof are
excluded by the third proviso unless they are received or
brought~ into India. He has pointed out that the position
under 'the Excess Profits Tax Act was different, as was
explained in Bhogilal Patel”s case (1) where the |earned
Chi ef Justice said:

" This contention of M. Kolah is based on the |Ianguage used
in the proviso, nanmely, that "this Act shall not apply to
any business the whole of the profits of which accrue or
arise in an Indian State’. Now, this contention is
obvi ously fallaci ous, because the proviso does not say that
the Act shall not apply to the profits of a business which
accrue or arise in an Indian State. ~Wat the proviso says
is that the Act shall not apply to any business the whol e of
the profits of which accrue or-arise in an Indian.  State.The
expression "the whole of the profits of ~which accrue or
arise in an Indian State’ is an expression which indicates
the nature of the business which is excluded from the
purview or ambit of the Act".

Now, the third proviso to s. 5 of the Act uses not the
phraseol ogy of the Excess Profits Tax Act, but the very
phraseol ogy which according to the |earned Chief Justice
woul d have nmade all the difference. Learned counsel for the
assessee has argued, and we think it has considerable force,
that the legislature had before it the | anguage used in s.
14 (2) (e) of the Indian Incone-tax Act and it~ knew the
effect of those provisions and it used the sanme | anguage in
the third proviso tos. 5 of the Act. If the object of the
| egislature was to exclude the business itself from the
anbi t

(1) [21952] 21 1.T.R 72.
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of the Act while taxing the profits which were brought into
the taxable territories, then it used | anguage which failed
to achi eve that object.

On behal f of the appellant it has been pointed out ‘that the
expression wused in the third proviso tos. 5 is "Provided
further that the Act shall not apply to any incone, profits
or gains of a business, etc.”" It is argued that this
| anguage, (nanely, that the Act shall not apply) is apt to
exclude fromthe purview of the Act business the profits of
which accrue or arise in an Indian State, except in so far
as such profits are brought into the taxable territories.
In support of this argument a reference has been made to s.
4 (3) of the Indian Inconme-tax Act as it stood prior to 1939
and reliance is placed on the decisions in Conm ssioner of
I ncome-tax, Madras v. M P T.K M M S M A B
Somasundaram Chettiar (1) and" Conm ssioner of |ncone-tax,
Bonbay v. The Provident Investnent Co. Ltd.(2). It is true
that s. 4(3) of the Indian Income-tax Act, as it stood prior
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to 1939, said that this Act (nmeaning the Indian Incone-tax
Act, 1922) shall not apply to certain classes of incone ",
and in the two decisions cited it was held that the word "
business " meant a business whose profits were being
assessed in the year under consideration and there was no
justification for deduction of the expenses of a foreign

busi ness. W do not, however, think that the use of the
expression, " the Act shall not apply ", is decisive in this
case. We have to read the third proviso as a whole and in
the context in which it occurs, in order to find out what it
neans. So read it is difficult to hold that it has the
ef fect of excluding the Baroda business except in so far as
the profits thereof ‘are brought into the t axabl e

territories. What it says in express terns is that the Act
shall not apply to any income, profits or gains of business
accruing or arisingin anndian State, etc. It does not
say that the business itself is excluded fromthe purview of
the Act. W have to read and construe the third proviso in
the context of the substantive part of s. 5 which takes in
the Baroda business and the phraseology of the first and
second provi soes thereto, which clearly uses the

(1) A |. R 1928 Mad. 487.
(2) (1931) 1 L. R 56 Bom 92.
740

| anguage of excluding the business referred to therein. The
third proviso does not use that |anguage and what | earned
counsel for the appellant is seeking'to do is to alter the
| anguage of the proviso so as to nake it read as though it
excluded business ‘the income’ profits or gains of which
accrue or arise in an.Indian State. The difficulty is that
the third proviso does not say so ; on the contrary, it uses
| anguage which nmerely exenpts fromtax the incone,  profits
or gains unless such inconme, profits or gains are received
in or brought into India.

Next, we have to consider what the expression | incone,
profits or gains " nmeans. |In the context of the third
proviso, it cannot include |osses because the latter part of
the proviso says " unless such inconme, profits or gains are
received, etc., into the taxable territories ". ~ Qbviously,
| osses cannot be brought into the taxable territories except
in an accounting sense, and the expression " incone, profits
or gains " in the context <cannot include |osses. The
expression nust have the same neaning throughout t he
provi so, and cannot have one neaning in the first part and a
different nmeaning in the latter part of the proviso. The
appel l ant cannot therefore say that the third  proviso
excl udes the business altogether, because it takes away from
the anbit of the Act not only income, profits or gains. but
al so | osses of the business referred to therein

On behalf of the appellant it has been argued that  though
the Ilanguage of the third proviso to s. 5 of the Act is
simlar to that of s. 14(2)(c) of the Indian Incone-tax Act,
the |anguage of the two provisions is not identical and it
is not correct to say that their effect is substantially the
sane. It is pointed out that the | anguage of s. 14(2)(c)
was one of exenption only in respect of any incone, profits
or gains accruing or arising in an Indian State, though for
purposes of " total incone " the Income-tax Act applied
thereto, and therefore the normal process of aggregating
profits and | osses wherever they occurred could be adopted.
But says | earned counsel for the appellant, the position is
otherwise wunder the third provisotos. 5 of the Act,
because, firstly, it uses the expression, " the Act
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shall not apply

and secondly, there is no question of
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exenpting the profits fromtax while including themfor the
pur poses of total income ". W agree that the conplication
of excluding the profits fromtax while including them for
determining " total income " does not arise under the third
proviso to s. 5 of the Act; but the argunment presented is
the sane as we have dealt with earlier. The argunment nerely
takes us back to the question-does the third proviso to B. 5
of the Act nerely exenpt the inconme, profits or gains or
does it exclude the business? If it excludes the business,
the appellant is right in saying that the position under the
proviso is not the same as under s. 14(2)(c) of the Indian
I ncome-tax Act. I[f, on the contrary, the proviso nerely
exenpts the income, profits or gains of the business to
which the Act otherw se applies, then the position is the
same as under s. 14(2)(c). It is perhaps repetition, but we
may enphasi ze again that exclusion, if any, nust be done
with reference to business, which is the unit of taxation.
The first and second provisoes to s. 5 do that, but the
third provi so-does not.
Lastly it has been contended that the construction adopted
by the High Court is likely to lead to consequences which
the |legislature nmanifestly could not have intended. Thi s
contention has been pressed in respect of two matters: (a)
conput ati on of capital under the rules in Schedule 11 of the
Act in a case where the assessee conpany sustains a loss in
an Indian State; and (b) relief for deficiency of profits
where the assessee nakes profits inan Indian State but
sustains a loss in India. As to thefirst matter, it has
been fully dealt with by the High Court with reference to r
2A of the Rules in Schedule 11 and it has been rightly
pointed out that no difficulty really arise, % by reason of
r. 2A. Nor are we satisfied that any real difficulty arises
with regard to relief for deficiency of profits when the
assessee mmkes profits in an Indian State but sustains a
loss in India. The Act will not apply to such profits
unl ess they are brought into India, and if they are ' brought
into India., a. 6 will apply with regard to relief on the
ground of deficiency of profits.
96
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It is unnecessary to consider here any hypot heti cal
difficulty which may arise in the application of s. 6.
The appellant relies on the third proviso to s. 5 of the Act
in support of the contention that it excludes the Baroda
busi ness of the assessee and the |osses of that business
cannot be set off against the profits of the business in
India, and the appellant can succeed only on establishing
that the proviso clearly and wi thout any anbiguity excludes
the Baroda business. W agree with the High Court that if
there is any anbiguity of |anguage, the benefit ~of that
ambiguity nmust be given to the assessee. However, the
concl usi on at which we have arrived is that on the [anguage
of the proviso as it stands, it does not exclude the ' Baroda
busi ness of the assessee but exenpts only. the incone,
profits or gains thereof unless they are received or deened
to be received in or brought into India. Accordingly, the
High Court correctly answered the question of law referred
toit. The appeal falls and is disnissed with costs.

Appeal dism ssed.




