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HEADNOTE

D, a workman in the appellant conpany, was served wth a
notice on COctober 23, 1959, in which it was alleged that a
nunber of articles had been spoiled due to his faults, and
he was asked to show cause why the conpany should not take
di sciplinary action against him In the enquiry held
agai nst hi m nobody except hinself was exam ned to prove the
charge. He was confronted with the reports of the superior
and ot her persons made behind his back and sinply asked why
these persons would be making the reports against him
fal sely. On  November 11, 1959, an order was made by the
managenment di smissing himfromthe service of  the  conpany
"for causing wilful insubordination or disobedi ence whether
alone or in conbination with another or others, for. any
orders of the superior of the managenent”. The  Industria

Tribunal, to which the dispute was referred, was of the view
that the rules of natural justice had not been followed by
the donestic tribunal ; and after exanmining the evidence
adduced before it the Tribunal came to the conclusion  that
there was no sufficient material to hold that D was guilty
of insubordination or disobedience for which the dismssa

order purported to have been nade, or in respect of the
al | eged danmage done to the conpany’s property. The Tribuna

accordingly set aside the order of the disnmissal and
directed D s reinstatenent. The appellant challenged the
validity of the order of the Tribunal on the ground, inter
alia, that it was not open to the Tribunal to go behind the
finding arrived at by the donestic tribunal

Held that if an industrial enployee’'s services are ter-
m nated after a proper donestic enquiry held in accordance
with the rules of natural justice and the conclusions
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reached as
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the enquiry arc not perverse, the industrial Tribunal is not
entitled to consider the propriety or the correctness of the
sai d conclusions, But, where, as in the present case, there
was no proper enquiry, the Tribunal was justified in
ignoring the findings of the donestic tribunal
An enquiry cannot be said to have been properly held unless
(i) the enpl oyee proceeded agai nst has been informed clearly
of the charges leveled against him (ii) the witnesses are
exam ned-ordinarily in the presence of the cnployee-in
respect of the charges, (iii) the enployee is given a fair
opportunity to cross-exam ne witnesses, (iv) he is given a
fair opportunity to exam ne witnesses including hinself in
his defence if he so wishes on any rel evant nmatter, and (V)
the enquiry officer records his findings with reasons for
the sanme in his report.
Two of the workmen in the service of the appellant conpany
had been appointed on March 10, 1959, but their services
were termnated on January 15, 1960. A workman who had been
in continuous service for-not less than one year under an
enpl oyer was entitled to certain benefits under s. 25F of
the Industrial Disputes Act, 1947, and under s. 25B a
wor kman who during - a period of twelve calendar nonths had
actually worked in anindustry for not less than 240 days
shall be deened to have conpl eted one  year of conpleted
service in the industry. It was found that the two workman
had during the period of enployment for ‘less than |
cal endar nonths worked for nore than 240 days.

Held that the two workmen were not entitled to the benefits
of s. 25F of the Industrial Disputes Act, 1947.

Before a worknman can be considered to have conpleted one
year of continuous service in any industry it nmust be shown
first that he was enployed for a period of not less than 12
cal endar nonths and, next that during those 12 cal endar
nonths he had worked for not |less than 240 days. The
requirenents of s. 25B would not ‘be satisfied by the nere
fact of the number of working days being not |ess 'than 240
days.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Givil Appeal No. 681 of 1962.
Appeal by special |leave fromthe award dated March, 13, 1961
of the Fifth Industrial Tribunal, Wst Bengal, in Cue No.
VI11-167 of 1960.
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P. K. Sen Qupta and D. N. Mukherjee, for the appellant.
Janardan Sharma, for the respondents.

1963. My 7. The judgnent of the Court was delivered by

DAS GUPTA J.-This appeal arises out of an industrial dispute
bet ween the appellant and its worknen. The dispute was with
regard to the dism ssal of 11 worknmen and was referred to
the Fifth Industrial Tribunal, Wst Bengal. 1In this appea
we are concerned with three only out of those 11, as the
conpany was given special leave to appeal against the
Tribunal’s award in respect of these three. They are, Manik
Chandra Das, Nagen Bora and Mnoharan

We shall deal first with the case of Mani k Chandra Das. It
appears that on Cctober 23, 1959 he was served with a notice
in which it was alleged that a nunber of articles had been
spoiled due to his faults. He was asked to show cause
within 48 hours of the receipt of the notice why the conpany
should not take disciplinary neasures against him In his
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reply of October 25, he denied any responsibility in the
matter and nmentioned that he had reported to the supervisor
and sardars about the defective articles beforehand and
according to the advice given by them had painted borders.
According to the management, an enquiry was held against
Mani k on Cctober 29, 1959 and on the report of the enquiry
of ficer, the Wrks Manager, he was dism ssed. The order of
dism ssal was made on November 11, 1959. In this it was
stated that he had been disnissed fromthe service of the
conpany "for causing wilful insubordination or disobedience
whet her alone or in conbination with another or others, of
any orders of the superior or of the managenent.”
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It appears that sone evidence was | ed before the industria
Tri bunal against Manik to show that he bad caused sone
danage to the conpany is property. The Tribunal held that
the rules of natural justice had not been followed by the
donmestic tribunal. |t then examned the evidence adduced by
the witnesses on behalf of the nanagenent and canme to the
concl usion that there was no sufficient material before the
Tri bunal to hold that Manik was guilty of insubordination or
di sobedi ence for which the disnmissal order purported to have
been passed. The Tribunal further pointed out that the
evi dence before it i'n respect of the alleged damage done to
the conpany’s property was not sufficient for establishing
any charge which mght nerit dismssal. Accordingly, it set
aside the order | of dismssal passed by the Conmpany and
directed his reinstatenent.

In support of the appeal against this order M. Sen GQupta
has urged that it was not open to the Industrial Tribunal to
go behind the finding arrived-at by the donestic’ ‘tribunal
He contended that the Tribunal was wong in thinking that
the rules of natural justice were not followed. |t appears
that a joint enquiry was held against Mnik and one
Birinchi. Nobody was exami ned at this enquiry to prove the
char ges. Only WManik and Birinchi® were exam ned. They
were., confronted wth the reports of the supervisor and
ot her persons made behind their backs and were sinply / asked
why these persons woul d be maki ng the reports against them
fal sely. It is not «clear whether what they said was
recor ded. According to the inquiring authority they were
"unable to explain as to why these persons would be naking
the reports against themfalsely." In our opinion, it~ would
be a msuse of the words to say that this anpbunted to
hol ding of proper enquiry it has been laid down by this

Courtin a series of decisions that if  an i ndustria
enpl oyee’ s services
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are termnated after a proper donestic enquiry held in
accordance with the rules of natural justice and the
conclusions reached at the enquiry are not perverse the
i ndustri al tribunal is not entitled to consider t he
propriety or the correctness of the said conclusions. ‘In a

nunber of cases which have cone to this Court in recent
nonths, we find that sonme enpl oyers have m sunderstood the
decisions of this Court to nmean that the nere form of an
enquiry would satisfy the requirenments of industrial |aw and
woul d protect the disciplinary action taken by them from
chal | enge. This attitude is wholly msconceived. An
enquiry cannot be said to have been properly held unless,
(i) the enpl oyee proceeded agai nst has been infornmed clearly
of the charges levelled against him(ii) t he Wi t nesses
are exam ned--ordinarily in the presence of the enployee-in
respect of the charges, (iii) the enployee is given a fair
opportunity to cross-exam ne witnesses, (iv) he is given a
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fair opportunity to exam ne witnesses including hinself in
his defence if he so wishes on any rel evant nmatter, and (V)
the enquiry officer records his findings with reasons for
the same in his report. 1In the present case the persons
whose statenents made behind the backs of the enpl oyees were
used by the enquiring authority were not nade available for
cross-examnation but it would appear that they were not
even present at the enquiry. It does not even appear that
these reports were nade available to the enpl oyee at any
time before the enquiry was held. Even if the persons who
made the reports had been present and the enpl oyee given an
opportunity to cross-examine them it wuld have been
difficult to say in these circunstances that was a fair and
sufficient opportunity. But in this case it appears that
the persons who made the reports did not attend the enquiry
at all. Fromwhatever aspect the matter is examined it is
clear that there was no enquiry worth the name and the
Tri bunal was justifies in
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entirely “ignoring the conclusion reached by the donestic
Tri bunal

There is again the curious circunstance that while the
donestic tribunal recommended the dism ssal of Manik on a
charge of having deliberately caused danage to raw nmaterial s
the order of disnmissal passed by the nmanagenment was not in
respect of this msconduct. The order in terns nentions
that " you are dismssed fromthe service of the conpany for
causing w | ful insubordination or di sobedi ence whether al one
or in conbination with another or others, of any order of
the superior or of the management............... It appears
that the charge-sheet which was sent to Mani k on Cct ober 23,
1959, did not nention any charge of "’'wilful insubordination

or di sobedi ence It is quite clear that the ‘donestic
tribunal did not find himaguilty of anyinsubordination or
di sobedience. It is difficult to understand how the charge

being for ~causing danage to property and the  enquiry
officer’s report being in respect of the sane, the disnissa
order was made for sonething else. That itself would be a
sufficient ground for setting aside the order of dismissal

Even if we assune as M. Sen Qupta tried to convince us that
Mani k  was di smissed really because he was found guilty of
having caused danmge to property and the statenent ~ was
wongly made in the dismissal order that the ground for
dism ssal was his wilful insubordination or disobedience,
the appellant’s case would be no better, For, there _having
been no proper enquiry by the domestic tribunal the enployer
could justify the order of dism ssal only by satisfying the
Industrial Tribunal of the truth of the charge. The
Tribunal has not been satisfied and we are not inclined to
examne the correctness of its decision in that respect
because ordinarily findings of fact arc not allowed to be

chal l enged in appeals under Art. 136. |In our opinion, the
Tri bunal
622

rightly set aside the order of dismssal passed by the
conpany and ordered reinstatenent of Manik

Conming now to the case of Nagen Bora and Monoharan, we find
that they were tenporary workmen. The Tribunal held that
the order of termination of their services was bad only by
reason of nonconpliance with the provisions of s. 25F of the

Industrial Disputes Act and not otherw se. The Tribuna
directed certain paynents to be made to these persons by way
of conpensati on. M. Sen Gupta wanted to argue that as

these two were tenporary workmen they were not entitled to
the benefit of s. 25F. It is unnecessary for us to consider




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

this question, as it appears to us that assumng that
temporary workmen are also entitled to the benefit of s.
25F, neither Nagen Bora nor Mnoharan comes within the terns
of that section.
On the plain ternms of the section only a workman who has
been in continuous service for not |ess than one year under
an enployer is entitled to its benefit. "Cont i nuous
Service" is defined in s. 2(eee) as neaning uninterrupted
service, and includes service which may be interrupted
nmerely on account of sickness or authorised I|eave or an
accident or a strike which is not illegal or a |l ock-out or a
cessation of work which is not due to any fault on the part
of the workman. What is neant by "ore year of continuous
service" has been defined in s. 25B. Under this section a
wor kman who during a period of twelve calendar nonths has
actually worked in-a industry for not less than 240 days
shall be dimed to have conpleted one year of conpleted
servers in the industry. Nagen Bora and Monoharam were both
r eappoi nt ed on March 10, 1959. Their services wer e
term nated on January )5, 1960. Thusthesir total period of
enpl oyment _was I ess than 11 nmonth. 't is not disputed that
period of their former enployment under the conpany prior to
their reappoi nt ment
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on March 10, 1959, cannot be taken into consideration in
conputing the period of one year, because it 1is comopn
ground that their reappointnment on March 10, 1959, was a
fresh appoi ntnent. . The position therefore is that during a
peri od of enploynent for |ess than 11 cal endar nonths these
two persons worked for nore than 240 days. 1n our opinion
that would not satisfy the requirenment of s.25B. Before a
workman can be considered to have conpleted  one  year of
continuous service in an industry it must be shown first
that he was enployed for a period of not less than 12
cal endar nonths and, next that during those 12 cal endar
nont hs had worked for not |ess than 240 days. Were, as in
the present case, the worknen have not at all been ‘enployed
for a period of 12 cal endar nmonths it becones unnecessary to
exam ne whether the actual days of, work nunbered 240 days
or nore. For, in any case, the requirements of s. 25B would
not be satisfied by the mere fact of the nunber of working
days being not |ess than 240 days.
W have therefore cone to the conclusion that the Tribuna
was wong in thinking that these two worknen were entitled
to the benefit of s.25F. Accordingly, we set  aside the
direction that the Tribunal nade for payments to Nagen Bora
and Monoharan by way of compensati on.

The appeal is therefore dismssed in respect of Mnik
Chandra Das, but allowed in respect of Nagen Bora and
Monohar an.

M. Sen Gupta, who appeared before us on behalf - on the
appel l ant, assured us, however, that the appellant wll make
the paynments directed by the Tribunal |ess what has already
been paid in conpliance with the Tribunal’s order. W have
no doubt that the appellant conpany will <carry out this
assurance given by its Counsel. No order as to costs.
Appeal allowed in part.
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