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ACT:

Constitution of I'ndia 1950, Article 14 and 16,

I.C.A R-Seniority first OF Assistants-Pronotees and
direct recruits- Placement in List Pronpotees contending
violation of guarantee of equality Satisfactory proof of
dat e of appointnent in grade-Necessity of.

HEADNOTE:
The 39 petitioners in the wit petition were pronotees
to the post of Assistant in the Indian Council of

Agricultural Research-first respondent. The Nos. 3, second
respondent was the Union of India and respondent Nos. 3 to
31 were direct recruits to the sane post. Respondent Nos. 32
to 88 were also pronotees and inpleaded as /proforma
respondents. The petitioners contended that they belonged to
the service of the Central Secretariat, (Department of
Agriculture) and the society was a part of that Departnent
till 1.4.1965 on which date the Governnment of India decided
to re-organise the society into a fully autononous
organi sation with its own Secretariat. The petitioners opted
to join the service in the Society on such re-organi sation

Respondent Nos. 3 to 31 were directly recruited after an
Open conpetitive test. The seniority list was prepared by
the Society in 1976 showing the relative positions of the
promotees and the direct recruits.A second seniority list
was published by the Society on 7.4.1981 and this /list
brought changes in the earlier list and pushed down the
pronot ees fromthe positions they occupied in that “list. The
petitioners contended that this seniority list should be
guashed on the ground that it violated Article 14 and 16 of
the Constitution, as recruitnment rules |laying down the terns
of services in the Society were not avail able seniority had
to be fixed on length of service. They were also entitled to
seniority on the basis of the length of their service from
the date of they cane into the Society by virtue of the
option. The case of the contesting respondents was that
seniority has to be fixed not wth reference to tho
reorgani sation of the Society but on the date of their
appoi ntnent on a regular basis, and that the petitioners had
to establish that they were duly appointed in the service on
a regul ar basis when they exercised their option

Dismissing the Wit Petition




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 2 of 8
1065
N
HELD: 1. In the absence of satisfactory proof of the
date of appointnment of the petitioners in the grade as
assi stants in t he Soci ety t he petitioners cannot

successfully urge violation of Article 14 and 16 of the
Constitution. No great injustice was done to the pronotees
in the preparation of the list. Goeing through the list, one
finds that the gap between the pronotees and the direct
recruits is of a very short duration and not wide as in
other cases. Direct recruitnent was nade first only 1967.
However, to work out the quota systeman earlier date of
appoi ntnent had to be given to the direct recruits. This
could not be avoided. This has not done great injustice to
the petitioners. This dislocation was limted only to a
peri od between 1965 to 1967 and 1967 to 1971 and not a
fairly long period of tine. [1073 C E]

2. The menorandum Annexure-4 dated 20th April, 1970
clearly states that the principles to determne the inter-sc
seniority of the mnisterial staff in the reorganised
Council was considered by the Society and that it was
deci ded that the seniority of the Mnisterial staff would be
fixed on the basis of "date of appointment made on a regul ar
basis.” The contention of the petitioners that seniority has
to be filed with /'reference to the date on which option was
exerci sed by them has no basis. [1069D.E]

3. Direct recruitnment to the post of Assistants in the
Soci ety was nade hol di ng conpetitive exam nation in 1967 and
1971. Upper Division Cerks, |like the petitioners who were
working with the Agricultural Department, could. very well
have appeared for this conpetitive exam nation and got
thenselves directly recruited as Assistants on successfully
passing the conpetitive examni nation. Sone of the petitioners
in fact appeared for the competitive test w thout success.
Those who were successful at the conpetitive exam nati on and
the interview were offered the post of Assistant by regul ar
appoi ntnent. [1069F - H

4. Relying on Annexure-4-Menorandum dated 24.4.70 the
petitioners’ attenpt to contend that their seniority should
start from the date they exercised option and that this is
correctly reflected in 1976 list. This subm ssion overl ooks
the fact that even at that time, there were rules in

exi stence prescribing a ratio of 1: | between pronotees and
direct recruits. In addition to this, it has to be noted
that here also, filling up of vacancies on a regul ar basis

i s emphasised, [1071 G H

5. The Uni on CGovernment and the Society were originally
inerror in their assunption that no rules existed for
regul ating the service conditions in the Society Annexure 6,
are rules relating to the Indian Council of Agricultura
Research before its reorganisation. The said rules show,
that the posts of Assistants can be filled up 50% by direct
recruit also. The handbook for personnel officer shows that
the relative seniority of direct recruits and pronpotees
shall be determ ned according to the rotation of vacancies
between direct recruits and pronotees which shall based on
the quotas of vacancies reserved for direct recruitnment and

pronmoti on respectively in the Recruitment Rules. New
recruitnent rules cane into effect from1.91974. This met hod
of recruitnment was to be wth effect from 1.1.1976. It

further provided that vacancies arising between 29.8.1973
and 31.12.1975 were to be filled wholly (100% by pronotion
Thi s
1066
means that vacancies prior to 29.8.1973 and 31.12.1975 wll
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be filled up in accordance with the 1964 rul es and vacanci es
bet ween 29.8.1973 and 31.12 1975 will be filled by the
pronot ees al ong and thereafter in the ratio 1. 1. Fromthese
rules it is-evident that the Society was conscious of the
clains of the pronotees and hence safeguards their interests
by providing 100% posts for them between 29.8.1973 and
31.12.1975. By doing so, justice was done to themin a great
neasure. [1072 CGE, GH 1073]

JUDGVENT:

ORIG NAL JURI SDICTION. Wit Petition No. 1938 of 1981

(Under Article 32 of the Constitution of India)

M K. Ramanurthy-and P. P. Singh for the Petitioners.

M C. Bhandare, Raju Ramal chandran, R R Garg, V. J.
Francis and NNM Popli for the Respondents.

The Judgrment of the Court was delivered by

This wit petition involves the famliar rivalry
bet ween pronpt ees and direct recruits. Normally a resol ution
of such a dispute these two well known groups of service
enpl oyees woul d necessitate considereation of various
decisions relating tothe quota and rota rule and such ot her
allied matters. W have  been relieved of this exerci se
because W feel that the dispute in this case can be
resolved on facts, unaided by precedents on such natters.
The counsel on both sides advisedly, therefore, restrained
thensel ves fromciting the relevant authorities before us.

2. Now the facts:

Al the 39 petitioners are pronotees to the post of
Assistant in the Indian_Council of Agricultural « Research
(for short ’'the society’) the 1st respondent herein. The
second respondent is the Union of India and respondent Nos.
3to 31 are direct recruits to the sane post. Respondent
Nos. 32 to 88 are al so pronptees and have been inpl eaded as
prof orma respondents.

3 The petitioner originally belonged to the service of
the Central Secretariat, Governnent of India, Mmnistry of
Agriculture. The Society was a part of that departnment till
1. 4. 1965 on which date the Governnent of India decided to
re-organi se the
1067
Society into a fully autononous organisation wth its own
secretariat. The petitioners opted to join the service in
the Society on such re-organi sati on. Respondent Nos. 3'to 31
were directly recruited after an open conpetitive test, held
by the Society in 1967 and 1911.A seniority  list was
prepared by the Society in 1976 showng ‘the relative
positions of the pronbtees and the direct recruits.’ The
provocation for filing the wit petition was the publishing
of a second seniority list, by the Society by its Menorandum
No. 27 (5)/81-Estt. Il dated 7.4.1981. This list brought
changes in the earlier |ist and pushed down the pronotees
fromthe positions they occupied in that list. The prayer in
the wit petitionis to quash this seniority list onthe
ground that it violates Article 1 and 16 of the Constitution
of India and to stay its inplenentation

4. The Petitioners’ case is that they cane into the
Society by virtue of the option exercised by them and that
they are entitled to seniority on the basis of the I ength of
their service fromthe date of option. According to them
recruitnment rules, laying dowmn the terns of service in the
Society, were not avilable then and as such seniority had to
be fixed on length of service. The case of the contesting
respondents is that seniority has to be fixed not wth
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reference to the date of the reorgani sation of Society and
the date of option exercised by the petitioners but fromthe
date of their appointnment on a regular basis. They seriously
di sputed the case of the petitioners that they were entitled
to seniority fromthe date they exercised their option.
According to themthe petitioners have to establish that
they were duly appointed in the service on a regul ar basis,
when they exercised their option, to claimseniority on the
strength of length of service fromthe date of their option

5. W must confess that there was considerable
confusion both on the side of the petitioners and on the
side of the Society and the CGovernnent regarding the
exi stence of rules, regulating the conditions of service in
the Society. Things proceeded in the Society on the basis

that there were no recruitment rules in existence till 1974,
while the factual position is that rules were in existence
from 1964. It was on this wong aasunption the that

seniority list was prepared on 2nd February, 1979. In that
list, seniority was reckoned with reference to length of
service. 1t~ was after realising that a mistake had been
comm tted and that rules, in fact, existed that the inpugned
[ist was drawn up on 7th April, 1981.

1068

6. The petitioners have given a conparative statenent
as Annexure-9, showi ng the nanner in which the new |list has
worked to their detriment. This Annexure show. the relative
poti ons of the pronotees and the direct recruits in the 1976
list and in the 1981 list. To citetwo or three exanples;
direct recruits who were placed at serial Nos. 4, 20 & 83 in
the 1976 list, have gone up as seria Nos. 2, 10 and 22,
respectively, in the 1981 |list. Wile preparing the 1976
list, a deened date of appointnent in the grade was adopted
to calculate the Iength of service. The petitioners, case is
that the direct recurits never questioned their placenent in
this list and therefore cannot oppose with any justification
the petitioners’ request for quashing the inpugned |list.
Though this submission ' is wholly not unfounded, the
petitioners cannot succeed nerely . on the inaction on the
part of the direct recruits but have to satisfy the Court of
aright inthem to entitle themto seniority fromthe date
they opted and came into the Society's service. It is this
aspect of the case that needs examination by us in this wit
petition.

7. In this case we do not have the usual picture of
great injustice glaring in the face, of ~pronptees being
eased out of their places by direct recruits after a |ong
| apse of tinme. Here we are dealing with a small Society with
alimted nunber of enployees and the dispute relates to a
short period from 1965 to 1973. The petitioners cannot, in
this case, put forward either the case of a wholesale
reduction of their places, legitimately due to themor the
collapse of the quota and rota systemas was the case in
some of the decided cases. The short point here is as to
when the petitioners were regular appointed in the grade of
Assistants and as to whether the petitioners’ rightful
pl aces have been robbed by the Society and the direct
recruits by the inmpugned seniority list.

8. The petitioners were originally Upper Division
Clerks with the Agricultural Department of Government of
India. They canme to Court with the definite plea that their
seniority was fixed on the basis of the principles
applicable to Governnent service in the absence of any rules
franed by the society, regulating their service conditions.
It is stated in the petition that they nade representations
to the authorities for laying down of clear principles to
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determ ne the inter-se seniority between them and the direct
recruits and as a consequence, the Government of India
i ssued a Menorandum dated 20th April, 1970, asking the
CGovern- ment enployees to give their option by 30th April
1970 and
1069
reiterating at the sanme tine that the inter-se seniority of
the ministerial staff under the reorgani sed Council would be
fixed on the basis of the date of appointnment nade on a
regul ar basis. It is significant to note that the
petitioners have not produced a single of their appointnent
orders for this Court to be satisfied as to then they were
appoi nted as Assistants on a regular basis while a specinen
appoi ntnent order of direct recruits has been produced.
Still the petitioners insist that the «crucial date for
determining the inter-se seniority is 1-4-1965, the date on
which the Society was reorganised. W find it difficult to
accept the contention that the length of service has to be
reckoned from 1.4.1965 or fromthe respective dates when
they entered the service of the Society on exercise of their
option when the Menorandum produced by them has clearly
stated that the inter-se seniority will be fixed on the
basis of the date of appointnent in the grade on the regul ar
basis. W have | ooked into the Menorandum Annexure-4, dated
20th April, 1970. /It ~clearly states that the date for
exerci se of option has been extended to 30th April’ 1970 and
that the principles determning theinter-se seniority of
the mnisterial staff in the reorganised Council was
consi dered by the Society i'nconsultation with the
Mnistries of Law and Honme Affairs and Finance and that it
was decided that the seniority of the mnisterial staff in
the reorganised Council would be fixed on the basis of "
date of appointnment to the grade on a regular basis ." This
statenment in the Menmorandum which finds a place in paragraph
8 of the Wit Petition also  shows, according to us, the
hol | owness of the contention of the petitioners that
seniority has to be fixed with reference to the /'date on
whi ch option was exercised by them

9. Direct recruitment to the post of Assistants in the
Soci ety was made by hol ding conpetitive exanmination in 1967
and 1971. Upper Division Cerks, like the petitioners who
were working with the Agricultural Dept., Govt. O India,
could very wel | have appeared for this conpetitive
exam nati on and got thensel ves directly recruited  as
Assi stants on successful ly passi ng the conpetitive
exam nation. W are told that sone of the petitioners in
fact, appeared for the conpetitive test wthout success.
Though this statenment nade by the counsel for. the
respondents at the bar was not disputed by the petitioners’
counsel, we do not propose torely onit since it is/'not a
matter on record. Those who were successful- at the
conpetitive exanmination and the interview were offered the
posts of Assistant by regul ar appoi ntnment as per appoi nt ment
order produced as
1070
Annexure-5, issued by the Society, containing the terns of
appointnent. As already indicated, the petitioners have
ei ther by design or by oversight failed to nake available to
us their orders of appointnent on a regular basis in the

grade when they exercised option. It is against this
background that the challenge to the 1981 list has to be
considered. 10. |If the petitioners can satisfy us that they

had greater Ilength of service in equivalent grade than the
direct recruits, they are entitled to succeed. If they fail
the list has to stand despite the fact that the earlier Iist
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was not challenged by the direct recruits. W do not have on
record anything to show when the petitioners were regularly
appointed in the grade of Assistants. In the absence of this
evi dence, can the petitioners succeed ? As already stated
the Society and the Uni on Governnment were originally under a
m sapprehension that no rules existed governing the service
conditions in the Society. The petitioners have produced a
Menor andum Annexure-3 dated 21st August, 1967 which throws
considerable light on the dispute involved in the case. It
is stated therein that the CGovernment of |ndia have approved
of the reorganisation of the Indian Council of Agricultura
Research into an office wholly controlled and financed by
the Indian Council of Agricultural Research, wth effect
froma date to be appointed shortly. As a consequence of the
above decision the various posts existing as GCovernment
posts in the said Secretariat, will be abolished with effect
fromthe aforesaid date and correspondi ng number of posts in
various cadres w |l be created as nongovernment posts under
the Society.
11. 'Paragraph 2 of this Menorandum reads:

"The I ndian Council of Agricultural Research has,
however, agreed to take over such officers as belong to
the C.S.S. (holding posts of Section Oficer’s grade
and Gade IVonly), CS S S and C.S.CS., enployed on
date in the Department of Agriculture and its attached
of fices (including the Indian Council of Agricultura
Research) as are willing to serve the Council. The
I ndian Counci'l of Agricultural Research wll, of
course, select from anongst the persons opting for its
service only the nunber —~of persons required by them
keeping in view the total nunber of existing posts in
the various cadres borne on the Govern-_

1071
ment side of the Indian Council of Agricultura
Research. "
Clause VI of Para 2 reads as foll ows:

"The inter-se seniority of the staff in Indian
Council of Agricultural Research shall be deternmined in
accordance with the rules to be framed for the purpose
taking into account, anobng others, the principles
governing the seniority under the Central Government."
Fromthe passages extracted above, it —becomes clear

that appointnents are to be regularly nmade to various grades
only with effect from a date to be appointed after 21st
August, 1967, the date of the Menmorandum - whi ch nmeans t hat
the deemed date of appointnment nmentioned in the 1976 I|ist
cannot be relied upon by the petitioners to project a case
of their length of service fromthat date. The petitioners
pl aced strong reliance on the Menorandum ‘ Annexure-4 dated
20th April, 1970, and in particular to the foll ow ng:

It has also been decided that 1st April, 1965
shall constitute the crucial date for determining the
inter-se seniority of the staff finally merging into
the reorgani sed Council. Accordingly, a conbined inter-
se seniority list will be prepared for each grade of
the persons on the basis of the above principle in
accordance with the position obtaining in respect of

each individual as on 1st April, 1965 and all regular
vacancies arising in the Council with effect from 1st
April, 1965 wupto date, neant to be filled by pronotion
(including those which have been filled up on ad hoc
basis) will be filled up on a regular basis fromthe 1?
inter-se seniority [ist drawn up in the manner

i ndi cat ed above."
12. Relying on this, the petitioners attenpt to contend
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that their seniority should start from the date they
exercised option and that this is correctly reflected in
1976 list. This subm ssion overlooks the fact that even at
that time, there were rules in existence prescribing a ratio
of 1: 1 between pronotees and direct recruits. In addition

tothis, it has to be noted that here also, filling up of
vacanci es on a regul ar basis is enphasised.
1072

13. The Petitioners cannot therefore seek support from
this to press a case of seniority fromthe date of exercise
their options or fromthe deened date of appoi ntnent.

Ri ghts can accrue to them as nmenbers of the new service
only from the date they are regularly appointed in the
grade. The inpugned list instead of continuing the m stake
conmitted in the 1976 list, has only corrected the m stake.

14. W find fromthe records that the Union Governnent
and the Society were originally.in error in their assunption
that no rules existed for regulating the service conditions
in the Society. W have at page 91 as Annexure-6, rules

relating to the Indian Council of Agricultural Research
before its reorgani sation. The said rules show that the
posts of Assistants can be fill d up 50% by direct

recruitment and 50% by pronotions. In other words, for every
pronotee there should be a direct recruit also. As is seen
in the Handbook/  for personnel officer, the relative

seniority of direct recruits and pronotees shall be
determ ned according to the rotation of vacancies between
direct recruits and pronotees which- shall be based on the

qguotas of vacancies reserved for ~direct recruitnent and
promotion respectively in the Recruitment Rules.

15. New recruitnent rules for verious posts in the
Society including Assistants with which we “are concerned,
cane into force with effect from 1.9.1974. Under these
rules, in the nunber of posts available for Assistants 50%
was to be by way of promotion from anmongst the U D.GCs.
havi ng rendered at |least 5 years ~approved service in the
grade on the basis of seniority-cumfitness subject to
rejection of the unfit on the recommendati ons of the D.P.C.
and 50% by direct recruitnent on the basis of the results of
conpetitive exam nation held by the | CAR

16. This nethod of recruitnment was to be with effect
from1.1.1976. The nethod of recruitnment before this date is
also indicated in these rules. It is provided in these rul es
that vacancies, arising between 29.8.1973 and 31.12.1975,
will be filled wholly (100% by pronotion. This means that
vacancies prior to 2.9.1973 will be filled up in accordance
with the 1964 rules and vacancies between 29.8.1973 and
31.12.1975, will be filled by the pronotees alone and
thereafter in the ratio |l :1. Fromthese rules it is evident
1073
that the Society was conscious of the claims- of the
pronot ees and hence safeguarded their interests by providing
100% posts for them between 29.8.1973 and 31.12.1975. By
doing so, justice was done to themin a great measure. The
petitioners have no grievance that in preparing the 1981
list, which is impugned in this wit petition, a departure
has been nmade to their detrinment, w thout adhering to the
guota provided in the rules. Their only grievance is that
the earlier list was changed wi thout taking into account the
deened dates of appointnment. W have al ready indicated that
in the absence of satisfactory proof of the date of
appoi ntnent of the petitioners in the Grade as assistants in
the Society, the petitioners cannot successfully urge before
us a violation of Article 14 and 16 of the Constitution of
India. A look at the |list prepared in accordance wth the
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above rules, fortifies our conclusion that no great
injustice was done to the pronbtees in the preparation of
the list. As one goes through the list, one finds that the
gap between the pronbtees and the direct recruits is of a
very short duration and not wide as in other cases. It is
true that direct recruitment was made first only in 1967.
However, to world out the quota systeman earlier date of
appoi ntnent had to be given to the direct recruits. This
coul d not be avoided. This according to us, has not done any
great injustice to pursuade us to give relief to the
petitioners. The dislocation was limted only to a period
between 1965 to 1967 and 1967 to 1971 aod not to a fairly
| ong period of time. E

In our Judgnent, therefore, the petitioners are not
entitled to succeed. The wit petition fails and is
di smissed. The parties are directed to bear their costs,
N. V. K. Petition dism ssed.
1074




