http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

CASE NO. :
Appeal (crl.) 97 of 2004

PETI TI ONER
Vi swanat han & Or's

RESPONDENT:
State Rep. by Inspector of Police, Tam | Nadu

DATE OF JUDGVENT: 29/04/2008

BENCH

S.B. Sinha & V. S. Sirpurkar
JUDGVENT:

JUDGMENT

REPORTABLE

CRI M NAL ‘APPEAL NO 97 OF 2004
W TH
CRI' M NAL APPEAL NOS. 100,99, 98 and 629 of 2004 and 785 of 2005

S.B. Sinha, J.

1. Appel | ants herein, who are six in nunmber, have preferred these
appeal s from a conmon judgnment and order dated 6.3.2003 passed by the
H gh Court of Judicature at Madras.

2. Appel | ants were convicted under Section 376(2)(g) of the Indian
Penal Code (hereinafter referred to as 'the Code’) and sentenced to undergo
ri gorous inprisonment for 10 years.

3. The incident took place on 20.11.1994. The victimwas working as a
Coolie. She was married and had two children. She was returning to her
hone on a bicycle with her brother, Palanisany at about 10.00 pm after

wat ching a novie. Appellants herein allegedly joining hands with each

ot her, chased them They were riding on their own bicycles. They dashed
with the bicycle of the Pal ani sany. Pal ani sany and the victimfell on the
ground. Allegedly, victimwas asked to enjoy hersel f. Palanisany, when
guesti oned about the said conduct on the part of accused No. 1l Babu, who

was known to the victimas a nason, was sl apped by the accused No.1l. He
ran away out of fear.

4. The victimwas taken at a nearby place and accused No.2 to 4 and 6,
al l egedly raped her one after the other. She |ost her consci ousness.
5. Pal ani sany went to the village and brought some people with him

They found the victimlying naked in an unconscious condition. PW8,

Chi nnadurai, and others poured water on her face. She was taken hone after
she regai ned her consci ousness.

6. She regai ned her conposure in the evening. They cane to the Police
Station and | odged the First Informati on Report at about 7.00 pm on
21.11.1994. She was nedically exam ned at about 0720 hours on

22.11.1994. No injury on her person, however, was found. No injury on her
private part was also noticed. |In the FIR accused Nos.1 to 4 were naned.
Accused Nos.5 and 6 were not naned. It was said to be a noonlit night. Al
the accused, however, were not put on the Test Identification Parade. On
conpl etion of investigation, they were charge sheeted and put on trial

Admi ttedly, no charge under Section 376(2)(g) was framed.

The al | egati ons made against themin the FIR read as under

"On the noonlight, | identify one person is Babu

who is working as a mason al ong with anot her

three persons were standing al ong wi th backsi de of

cycl e.
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Al the accused were | aughed at ne when | was
standi ng at Kari anpal ayam bus stop to go for

work. | saw them Babu called ne to cone with

him I mrediately ny brother asked about this,
suddenly Babu sl apped him Then Babu rushed

with tears in the said cycle. Al the three persons
rushed ne to the danmmged wall buil ding and pl ace

nme near the tank. | tried to escape fromthem The
t hree persons pushed ne with force and cl osed the
mouth with ny saree. | cannot do anything. | saw

all the faces in the moon light. Babu called one
Thangavely and told himthat to go with ne.
Thangavel u pl aced on nme without dress and raped
ne. Next Thangavely sent one Sakthi. He also
raped me. Next Babu call ed one Mirugesan and

sent to me. He also raped ne.. Then | felt
unconsci ous. | do-not know about the further
matter.~ Wen | awakened, the village people, ny
brot her, my uncle Chinnan and ot hers poured

wat er on 'my face and help ne to get up. | felt
serious pain and am cryi ng-and weeping. M

brot her hel ped ne to reach my house. | am not
able to get up since I' lay down in the bed. 1In the
evening | feel better. Inmrediately | and mny
brother cone to the police station and explain the
matter."

7. Before the learned trial Judge 10 wi tnesses were exam ned, nateria
amongst themis the victimherself (PW6) and her brother, Pal ani sany
(PW7). Before the |earned Trial Judge, the victimdid not identify all the
accused. She identified accused No.1, 2 and 3. The nanes of accused Nos.5
and 6 were not nentioned by her at all. |In her deposition, she stated
"They take me to a damaged wal | buil di ng at

Kari anpal ayam and raped me. The first accused

sent third accused to enjoy me. Third accused

renmoved all the dresses. | felt unconscious. He do

all the wongs. Then the 1, 2 accused raped ne.

Then | do not know what happened. I felt

unconsci ous. "

8. PW/, in his deposition, stated that he knew the accused No.1 Babu
only. Except Babu, he did not nane any other person
9. The | earned Trial Judge, as also the Hi gh Court, as indicated

her ei nbefore, found the accused guilty under Section 376(2)(g) ‘of the lndian
Penal Code and sentenced themto undergo rigorous inprisonment for 10
years.

10. M. Viswanathan and M. Francis, |earned counsels appearing on
behal f of the appellants, in support of the appeals, would submt
(1) The findings of the H gh Court as also the'learned Trial Judge are not

sustai nabl e as use of force by putting a cloth in her nmouth had not

been di scl osed by the prosecutrix in her deposition except in the First
I nformati on Report.

(2) Whereas the prosecutrix naned Accused Nos.1l, 2 and 4 inthe FIR
with specific allegation of conmm ssion of rape by Accused No.1 and

3, she changed her story and attributed the said act on Accused No. 1,

2 and 3 in her deposition before the Court.

(3) Her evidence is neither natural nor trustworthy as in the FIR she
naned only two persons to have commtted the of fence, but she

i nproved the said story in her deposition in Court alleging three other
persons were on the back of the cycle and in total, there were six
persons; whereas PW nerely stated that Accused 1 and three other
persons called his sister to enjoy which clearly go to show that they
were not very clear as to how many people foll owed and how many




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

5

peopl e al |l egedly raped her

(4) As no external injury was found on her body or on her private part, as
stated by Doctor R Jayabal (PW2), the prosecution case appears to be
doubt f ul .

(5) Al though in the First Information Report, she had naned Accused

No. 4, in her evidence she did not nane himat all

(6) There was no reason as to why no Test ldentification Parade was hel d.
(7) I n absence of any charge having been franed under Section 376(2)(9)

of the Indian Penal Code which provides for a m ni mum puni shnent
of 10 years, the accused were gravely prejudiced.

(8) The delay in lodging the First Informati on Report has not been
satisfactorily explai ned.

(9) There is nothing on record to show that all the six persons had

conmon intention to comt the offence in question

11. M. Sundaravaradan, learned senior counsel appearing on behal f of

the State, on the other hand, would support the judgnent.

12. The fact that anincident of the nature disclosed in the FIR had taken

pl ace i's not in question. The fact that she was found |ying naked at the place
of occurrence-in an unconsci ous state, stands proved not only by PW but
al so by PWB, Chi nnadurai. The evidence of PWB remains uncontroverted.
He has not been cross-exanined.
PW is the investigating officer. He stated that the FIR was | odged at
about 7.00 pmin the evening on 21.11.1994.
She was sent to the hospital for nedical exam nation. |ndisputably,
the prosecutrix did not suffer any injury.  For the purpose of proving
conmi ssion of the offence of rape, however, the same was not necessary as
she was a grown up girl aged between 20 to 23 years as opined by Dr.
CGopi kri shnan. She was furthernore nmother of two children
13. She knew Accused No. 1, Babu. It was the said accused who had
taken a leading role in the whol e episode. He invited others to rape her
Havi ng regard to the circunstances in whi ch she was found by the villagers
i ncludi ng P8, we have no doubt in our nmind that she was subjected to
r ape.
The only question which arises for consideration, therefore, is as to
who were the persons responsibletherefor.
14. The all egations made in the First Information Report are not evidence.
She m ght have naned four persons, nanely, accused Nos.1l to 4 in the FIR
but, as indicated hereinbefore, she naned only accused Nos. 1 to 3 in her
deposition. Only accused No.1, Babu, has been named by PW and none
other. She, therefore, knew only the four persons. ~ She had not naned
accused Nos.5 and 6 either in the FIR or in her deposition:
They had been arrested on the basis of the statements nmade by their
co-accused. They had not been put to Test ldentification Parade. The
prosecutrix, in her deposition before the | earned Trial Judge, neither naned
nor identified accused Nos. 4 to 6. On what basis, therefore, their guilt is
said to have been established is not known.  Both, the |learned Trial Judge as
also the High Court, in their judgments did not deal with this aspect of the
matter.
15. In a situation of this nature, a Test ldentification Parade was required
to be held at | east for the purpose of identification of accused Nos. 5 and 6.
Some wei ght shoul d have been given for arriving at “a finding as regards the
guilt of accused Nos.5 and 6, as they had not been identified in the court.
16. We, therefore, are of the opinion that in absence of any Test
I dentification Parade having been held or they having been identified in
court, the accused Nos.4 to 6 cannot be held guilty of conm ssion of the said
of fence. They are, in our opinion, have wongly been convicted.

As regards the identification of the rest of the accused, we may notice
that in Devinder Singh v. State of H P. [(2003) 1 SCC 488], it was held
"I'n view of these circunstances even if it is
accepted that the prosecutrix had a fleeting
gli npse of the appellants when they |lighted the
torch in her room in the absence of any other
evi dence to show that the prosecutrix had occasi on
to see the appellants earlier, or to know them it
was i ncunbent on the prosecution to hold a test
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identification parade. This is not a case where an
occurrence took place in broad day |light and the
prosecutrix had anpl e opportunity of noticing the
features of the appellants. This apart, her nam ng
some of the accused persons in the First
Informati on Report and not naming themin the
course of deposition casts a serious doubt on the
veracity of this wtness."

17. Sone del ay has occurred in the | odging of the FIR but keeping in
view the trauma suffered by the victim her statenment that she had regai ned
her conposures only in the evening cannot be disbelieved particularly in
view of the evidence of PW3.

18. In a situation of this nature and particularly having regard to the
soci ol ogi cal backgrounds from which PW and PW and ot her witnesses
hail, we are not in a position to agree with the subm ssions of M.

Vi swanat han that the prosecution’s case should be thrown out only on the
ground  of ‘delay in lodging the FIR

19. PW - al so is a natural witness. He was slapped. He was put to fear
He was chased. He had runaway to hi's village, collected sone people and
cane back to the scene of occurrence. W do not see as to why he shoul d be

di shelieved. If he was to lodge a fal se case, he could have done so even
ot herw se.
20. Whet her they were acconpani ed by the village people or their caste

people is not a matter of any significance. « For the simlar reason, whether
PW was sent back by the Investigating Oficer to get her clothes or not is
again not a nmatter of great significance.

Section 376(2)(g) of the Code reads as under

"376. Punishnent for rape.\027(1) \005

(2) Woever, --

(a) to (f) \005

(g) comits gang rape,

shal | be punished with rigorous inprisonnent for a
termwhich shall not be | ess than ten years but
which may be for life and shall also be liable to
fine:

Provi ded that the court may, for adequate and
speci al reasons to be nentioned in the judgment,

i npose a sentence of inprisonnent of either
description for a termof |ess than ten years,

Expl anation |I.--Were a woman is raped by one or
nore in a group of persons acting in furtherance of
their common intention, each of the persons shal

be deened to have committed gang rape within the
nmeani ng of this sub-section.”

21. Expl anati on-1 one appended to the said provision clearly states that
the persons who have comon intention to conmit the said offence would

also be liable in ternms of Section 376(2)(g) of the Act. The commn
intention of all the accused need not be supported by the fact that each one
of themtook part in actual conm ssion of the offence.  The very fact that
they canme on cycles and dashed with the cycle of PW would clearly show
that they had a comobn intention to commt the offence. If they had the
conmon intention of commtting the offence, they although were charged

under Section 376 in general, they could be convicted al so under Section
376(2)(g) as the latter is nmerely a graver formof the offence of rape as
defined in Section 375 of the Code. |In any event, we do not find that they
were prejudiced in any manner what soever; as evidently :

(1) they not only gathered and obstructed her from proceedi ng towards
her residence with her brother in the bicycle but also deliberately

maki ng her and her brother to fall down fromthe cycle; and

(2) She was physically renoved to a secluded place and at |east three of
themtook part in commtting the of fence of rape on her one by one.
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22. The evidence of PW to the aforenentioned extent is cogent and

convi nci ng and has been corroborated by PW who not only is a w tness of

the events which took place inmmediately prior to the actual occurrence of
rape but also a witness to the scene of occurrence where he found his sister
| yi ng naked in an unconsci ous state.

The material objects were found to have senen stains. The accused

were al so tested as regards proof of potency and the doctors who exam ned
them categorically cane to the conclusion that they were not incapabl e of
conmitting sexual intercourse. There nay be sone inconsistency as pointed
by M. Viswanathan with regard to recovery of the clothes or sending the
same for chem cal exam nation, but our findings on the aforementioned
grounds, in our opinion, are sufficient to prove the commopn intention on the
part of accused Nos.1 to 3.

23. For the reasons aforenmentioned, the appeals preferred by accused
Nos. 1, 2 and 3 are di smissed whereas the appeals preferred by accused Nos.
4, 5 and 6 are allowed. They are on bail. Wereas accused Nos.1l, 2 and 3

are directed to surrender, accused Nos.4, 5 and 6 are discharged fromtheir
bai | bonds.




