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ACT:

| ncone-t ax Act (11 of 1922), s.10-Partners of t wo
Partnerships joining to forma third partnership-Partners of
one partnership going out of new firmRecei pt of paynments as
conpensation-1f capital or eevenue.

HEADNOTE:

Si x persons, three of whomwere partners of B-firmhaving a
selling agency of S-conpany, and three others who were
partners of J-firmhaving quota rights in the S conpany,
formed a partnership the BJ-firm -~ There was, no deed of
partnership and the partnership of the BJ-firm was
terminable at will. The B-firmcontinued to exist  carrying
on various other Dbusiness activities. The BJ-firm was
appoi nted as managi ng agents of the S-conpany. Later, the
three persons belonging to B-firmwent out of the BJ-firm
and for doing so, they were paid a sum of nobney which
i ncluded conpensation as per the terns of an agreenent
between the B and J groups. The BJ-firmcontinued as -, he
managi ng agents of the S-conpany. The appellant, B-firm in
appeal to this Court, while adnmitting that the portion of
the conpensation which represented profits was ~a revenue
recei pt, contended, that the remaining portion purporting to
be made up of compensation for giving up (a) its m anaging
agency rights, (b) its selling agency rights, and (c)/ its,
goodwi I |, was not a revenue receipt but a capital receipt.
HELD : The entire sumreecived by the appellant was a
revenue receipt assessable under s. 10 of the Income Tax
Act, 1922. [938F-G.

(1) The question whether a particular receipt is capital or
revenue is largely a question of fact. [935A]

(2 ) (a) The BJ-firmwas not a partnership of two firns
because two firms cannot join in a partnership, but was
really a partnership consisting of six partners. The
appel l ant-firm had vari ous business activities one of which
was to join the BJ-firmto carry on certain business
activities. The appellant’s representatives by entering
into the partnerG 937D-E ship were nerely carrying on a
trading activity. [935F-H, 937A-D E|

(b) The managing agency rights as well as any goodwi ||
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vested with the BJ-firm By going out of the BJ-firm the
partners representing the appellant-firm had surrendered
their rights in the partnership to the remaining partners
and obt ai ned paynents for surrendering their rights. it was
a case of cancellation of a contract which had been entered
into the ordinary course of business, and not one of parting
with any nanaging agency right. The paynent received in
settlenent as a result of the termination, of the contract
represents the profits which the assessee would have nmade
had the contract been perforned. [936G H, 937A-B, D E

Conmi ssi oner of |ncone-tax, Nagpur v. R B. JairamValli and
Os. 35 1.T.R 148, foll owed.
929

(c) It was not a case of the only trading activity of the
appel lantfirm comng to an.end. Only one of its trading
activities had been put an end to and hence, the anount
received could not be considered as conpensation for
stopping its business. [937E-F]

Therefore, the conpensation paid for the term nation of the
contract is not a capital receipt. [937F]

(3) (a) The selling agency of the appellant firmbad been
transferred to the BJ-firmeven at the tine when the BJ-firm
was formed. On the day when the partners of the B-firmleft
the BJ-firm it was an asset of the BJ-firmand hence the
conpensation paid/could only relate to the termnation of
the contract of partnership and not to the transfer of sell-
i ng agency. [937F-QG

(b) Assuming that indirectly the selling agency right of the
appellant firm was affected, it was only one of severa

trading activities of the appellant firmand the trading
structure of the assessee-firmwas not at all affected. The
appellant-firm nerely replaced one trading activity by
anot her by wutilising the conpensation for acquiring
controlling shares in two other conpanies. In such cases.
the amobunt received for the cancellation of an agency, @does
not represent the price paid for the lose of a capita

asset, but is in the nature of inconme. [937G H, 938A]

G |l anders Arbuthnot and Co. Ltd. v. Conm ssioner of |ncome-
tax, Calcutta, 53 |.T.R 28B, and Kettlewell Bullen and Co.
Ltd. v. Conm ssioner of Income-tax Calcutta, 53 |.T.R 261

fol | oned.

JUDGVENT:

ClVIL APPELLATE JURI SDTCTION: C. A Nos. 1746 and 2022 of

1969.

Appeal by certificate fromthe judgnent and order dated

Cct ober 22, 1965 of, the Allahabad Hi gh Court in |Incone-tax

Ref erence No. 286 of 1960.

S. T. Desai and S. Mtra, B. B. Ahuja and B. D. Sharma for
the appellant. (in C.A No. 1746 of 1968.)

H. K. Puri, for the respondent (in C.A No. 1746 of 1968.)

H K Puri and S. K Dhingra, for the appellant (in C.A No.

2022 of 1968).

S. T. Desai, S. Mtra, O P. Mal hotra and B. B. Ahuja and

B. D. Sharma, for the respondent (in C. A No. 2022/68).

The Judgnent of the Court was delivered by

Hegde, J. These are appeals by certificate fromthe decision

of the Hi gh Court of Allahabad in a Reference under s. 66(1)

of the Incone-tax Act, 1922 (to be hereinafter referred to

as the Act).

The | nconme-tax Appellate Tribunal (Allahabad bench) refer-

red to, the Hgh Court for its opinion the follow ng

guestions :
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"(1 whether on the facts and in the
circunst ances of the case, the receipt of.Rs.
35,01,000/- constituted incone liable to tax
under section 10 of the Incone-tax Act ?
10--L172Sup.c 1/73
930
(2) Wet her it was conpet ent to the
Appel | ate Assi stant Comm ssioner to invoke the
provi sions of section 12-B for the assessnent
of Rs. 35,01, 000/- when the Income-tax Oficer
had assessed the amount under Section 10 of
the I ncone-tax Act ?
(3) Wet her on the facts and in the
circunstances. of the case the receipt of Rs.
35,01, 000/- was taxable under section 12-B of
the I ncone-tax Act ?"
The High Court answered the first and the second question in
f avour Revenue and on the third question it recorded its
opi nion that on the facts and in the circunstances of the
case, the receipt in question was not taxable under S. 12-B
of the Act.
Aggrieved by the decision of the H gh Court the Commi ssioner
of I ncone-tax has brought Cvil Appeal No. 1746 of 1968 and
the assessee Civil Appeal Ng. 2022 of 1968.
The material facts of. the case as could be gathered from
the statenment of case are these: The is a partnership firm
carrying on business of financing, ~noneylending, selling
agencies and the like pursuits. The relevant assessnent
year is 1948-49, ‘the concerned accounting year ending
Cct ober, 1947. On April 29, 1946 the three partners of the
assessee firm enterred into an agreenent wth  Gajadhar
Jaipuria, R S. Puran Ml Jaipuria and Mangl oo Ram Jai puri a.
The ternms of the agreenent as found by the Tribunal, were
(1) That the partners ~should acquire on
joint account, the shares of the Swadesh
Cotton MIIs Co. Ltd. and El and Ltd.
(2) The partners, of the assesse firm (who

will hereinafter be referred to as the ’'Bagla
Group’) and the remaining three partners (who
will hereinafter be referred to  as t he

"Jaipuria Goup") were to invest the anount
required to acquire the shares in question
equal |y and all benefits i ncl udi ng t he
managi ng agency, selling agency, quota rights
should be enjoyed in joint account but the
selling agency which was in the hands of the
assessee firm should continue to be in its
hands till the Dussebra of t hat year
Simlarly the quota rights which were in the
hands of the Jaipuria Goup should continue in
the hands of that Goup till the Dussehra of
that year.
931
(3) Neit her party should acquire any share
in his separate account or have any interest
directly or indirectly to the exclusion of the
ot her.
Till the date of the formation of this partnership, the
assesee firmconsisting of "Bagla Goup”" were the selling
agents of the Swadeshi Cotton MIls Co., Ltd. The "Jaipuria
Group” which was a different firmwere enjoying sone quota
rights in that mll. In pursuance of the agreenent above
referred to the new partnership "Bagla-Jaipuria and Co."
purchased shares of the Swadeshi Cotton MIls Co. Ltd. For
that purpose both the groups contributed equally. But no
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partnership deed as such was entered into by the partners.
On July 16, 1946, an agreenment was entered into between the
Swadeshi Cotton MIls Co., Ltd. and the Bagla Jaipuria and
Co. appointing the latter as the nanaging agents of the
Conpany for a period of twenty years. On Cctober 7, 1946,
anot her agreenment was entered into by the partners of the
Bagla Jaipuria and Co. whereby it was decided that one of
the two Groups would retire fromthe business wth effect
from October 6, 1946 subject to the ternms and conditions
specified in that agreenent. The relevant clauses of that
agreement read thus :

"It is agreed that one or other of the Bagla
or Jaipuna groups shall retire fromthe said
partnership with effect from 6th Cctober,
1946. The continuing group shall pay to the
retiring group their shares of the capital and
i nterest thereon and conpensation which shal
i nclude the price of goodwill, and the share
of the retiring partner in the profits of the
firm upto 5th October 1946. The question as
to which of the said two groups shall retire
and what amount of conpensation shall be paid
by the continuing group to the retiving group
shall ~ be ~determ ned by auction held in the
manner-set out hereinafter. Such auction
shall be held forthwith. ~The auction shall be
conducted by Dr. Brijendra Swarup, Advocate of
Kanpur . and M. B. P. Khaitan, Solicitor of
Cal cutta. Only partners shall be entitled to
attend auction. ~Rai Bahadur Raneshwar Prasad
Bagla and St.  Mangtoram Jaipuria will give
bi ds on behal f of their respective groups and
the respective groups shall be bound by bids
SO given by their af oresai d respective
nom nee. The group offering to pay t he
hi ghest conpensati on shal | conti nue as
"partners in the firmand the other group
shall retire as herein provided."

The continuing group shall pay to the retiring group ‘within
10 days fromthe date of the auction the follow ng:

932
(a) The ampbunt of capital contributed by the retiring group
with interest calculated at the rate of 4 1/2%
(b) And conpensation noney ascertai ned as aforesaid."
In the auction held in pursuance of this agreenment the
Jaipuria Goup outbid the Bagla G oup. Consequently the
Bagla Goup retired fromthe business on receipt of the
foll owi ng anobunts

Rs. 97,11, 699-on account of capital. investnent

Rs. 1,77,232-o0on account of interest on capital investnent
and

Rs. 35, 01, 000-on account of conpensation as provided in the
agr eenent .

The Jaipuria Group paid those amobunts to the Bagla G oup  on
Cctober 7, 1946. A separate recei pt was executed by the
Bagla Goup in respect of the receipt of Rs. 35,01, 000/-
That receipt recites :

"Received from Seth Gajadhar Jaipuria, Rai Sahib PurannuU
Jaipuria and Seth Miungturam Jaipuria the sum of Rs.
35,01, 000/ - as sol atium and conpensation for surrendering to
the Jaipuria group our right, title and interest in running
concern of Bagla Jaipuria & Co. who inter- alia were
appoi nted the Managi ng agents of the Swadeshi Cotton MIls
Co., Ltd. for a period of twenty years under an agreenent
dated 16th July, 1946 and with expectation of further
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renewal s of |ike period."

The asessee firmresigned as selling agents with effect from
Cctober 5, 1946. Jaipuria group continued in the nane and
style of Bagla Jaipuria and Co.

In the course of the assessnent for the assessnent year
1948-49 the Income-tax O ficer brought to tax the sum of Rs.

35,01, 000/ as ntone. He overruled the objection of the
assessee that it,was a conpensation for giving up the
nmanagi ng agency right. Aggri eved by the decision, the
assessee took up the matter in appeal to the Appellate
Assi st ant Conmi ssi oner . The Appel | ate Assi st ane
Conmi ssi oner affirmed the decision of the I ncome-t ax

Oficer. He further held that the case also fell within the
scope of s. 12-B of the Act. Thereafter the assessee took
up the matter in appeal to the Incone-tax Appel | ate
Tri bunal . It was contended before the Tribunal that the
receipt in question cannot be considered as income com ng
within s. 10 of 'the Act as the sane was a capital receipt.
It was further contended that the Appellate Assistant
933

Conmi ssi oner -had no conpetence to convert the assessnent
made under s. 10 into one under s. 12-B and at any rate the
recei pt in question does not cone within the scope of s. 12-
B. The Tribunal rejected the first two contentions. But it
agreed with the assessee that the receipt in question cannot
be brought to tax under s. 12-B. At the instance of the
assessee, the Tribunal subnitted for the opinion of the Hi gh
Court questions 1 ‘and 2 referred to earlier  and at the
i nstance of the Comm ssioner of income-tax, it referred to
the H gh Court CQuestion No. 3.
This case cane up for hearing before this Court on an
earlier occasion. By our order dated August 12, 1971, we
call ed upon the Tribunal to submit a suppl enentary statenent
of case on certain points viz.

(1) Was any conpensation payable under the

agreement either directly or by inplication in

respect of the assessee’s surrender of its

share in the managing agency. |If so, what 1is
the anpunt of conpensation payable in that
regard.

(2) WAs any conpensation payabl e under the
agreenment directly or by inplication in 1lieu

of the assessee giving up its selling _agency-
If so what 1is the amunt of conmpensation
payabl e in respect of that right.

(3) Did the assessee give up any other

rights wunder the agreenent. |f so, what are
those rights and what is the value of those
rights ?

(4) The agreenent says that the conpensation
i ncludes "the price of goodwill and the  share
of the retiring partner in the profits of the
firmupto 5th October, 1946"
(a) was there any goodwill; if so what —was
its value and
(b) What part of the conpensation received
by 'the assessee as can be attributed towards
the profits earned by the association of
persons calling itself Ms. Bagl a Jaipuria
Conpany uptill 5th Cctober, 1946.
The Tribunal subnitted the supplenmentary statenent of case
called for on Novenber 24, 1971. Dealing with the first
guestion, the Tribunal observed:
“I't wll thus be seen that conpensation was
paid by the Jaipuria Goup to the Bagla G oup
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(a) partly for the surrender of its share in
t he Managi ng Agency
934
right, (b) partly for giving up its selling
agency right and (c) partly for the profits
earned by the Bagla Goup upto 5th Cctober
1946. There is, however, no nmaterial on the
record on the basis of which it nmay be possi-
ble to split up the quantum of conpensation in
respect of each of the above three itens at
(a), (b) and (c). Therefore, our answer to
guery No. (1) is that the com pensation was
payabl e under the agreenent dated 7-10-1946
not directly but by inplication in respect of
the assessee’s surrender of its share in the
Managi ng Agency right but it is not possible
to determne the quantumfor want of materia
on'the point."
Dealing with point No. 2, the Tribunal’s answer is the sane
as of point No. 1. Dealing with point No. 3, the Tribuna
observed that the only other right given up by the assessee
under the agreement was the goodwill but there is no
material on record onthe basis of which its value could be
ascertained. On point No. 4 (a), the Tribunal observed:
"Regarding query No. (iv) (a), nmade by the
Supreme’ Court, there was certainly, in our
opi ni on goodwi || of the partnership firm Ms.
Bagla 'Jaipuria & Co. as it was appointed not
only the Managi ng Agents of a very big cotton
mll for-a period-of 20 yearsin 1946, at a
time when there was Government control over
cloth and textile MIIs-and their  nanaging
agents were naking huge profits, but had also
the sole-selling agency of the Co, Vi z.
Swadeshi Cotton M1ls’Ltd. The goodw Il of
Ms. Bagla Jaipuria & Co., also included
besi des, right to managi ng agency comi ssion
etc. the selling agency of the Baglas, / which
they were holding since 1911 and the  quota
rights of the Jaipurias, which-they had been
hol di ng since the quota systemwas -introduced
by the Central Governnent, during the Second
Wrld War. There is, however, no material to
val ue the goodwi || separately."
On point No. 4(b), this is what the Tribuna
has observed
"Regarding query No. (iv) (b) the conpensation
of Rs. 35,01, 000/- no doubt includes paynent
towards the share of its profit in the
partnership firmof Ms. Bagla Jaipuria & Co.
from 29-4-1946 to 5-10-1946 but it <is  again
regretted that there is no material '‘on the
basi s of which the compensation can be
conputed as attributable to this aspect of the

matter."
The question for decision is whether the receipt of Rs.
35,01,000/- is a capital receipt or a revenue receipt. The
ques-
935

ion whether a particular receipt is a capital or revenue is
largely question of fact but often we come across border
line cases which do present difficulties in arriving at a
concl usi on. As oberved by this Court in Conmi ssioner of
I nconme-tax, Nagpur v. ,Z. B. JairamValji and Os.(1).-

"The question whether a receipt is capital or
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i nconme has frequently cone up for
determ nation before the courts. Vari ous
rul es have been enunci ated as furnishing a key

to the solution of the question

as often

observed by the highest authorities, it is not
possible to lay down any single test as
infallible or any single criterion as decisive
in the deternination of the question, which
must ultimately depend on the facts of the
particul ar case, and the authorities bearing
on the guestion are valuable only as
indicating the matters that have to be taken
into account in reaching a decision. Vide Van
Den Berghs Ltd. v. Cark(2). That, however,
is not to say that the question is one of

fact, for, as observed in Davies (H M
| nspect or of Taxes) v. Shell Conpany of China
Ltd. ().

"t hese questions between capital and incone, trading profit
or no trading profit, are questions which, though they may
depend no doubt to a very great extent on the particular
facts of each case. do involve a conclusion of law to be
drawn fromthose facts."

As we are of opinion, for the reasons to be presently
stated, that the receipt of Rs. 35,01,000/- is an incone
from business and as such was liableto be brought to tax
under s. 10, we have not thought it necessary to go into
ot her two questi ons.

Before examining the legal position, it is necessary to
enphasi se certain. salient features of this case. = The new
partnership naned Bagla Jaipuria and Co. is not a
partnership of two firms. Two firms cannot join in a
partnership. Really it was a partnership consisting of six
partners; three of whomwere partners of one firm and the
other three partners of another firm This new partner.,hip
cane into existence on April 29, '1946. These partners did
not enter into a deed of partnership. This partnership took
over as nmanagi ng agents of the Swadeshi Cotton MIls Co.
Ltd. on July 16, 1946. Three of the partners belonging to
Bagl a Group went out of the partnership on Cctober 6, 1946:
Though the three naned nenbers of the Bagla Goup were
partners of the new firm the benefit of the new partnership
was to enure to the old firmof which those three persons
were partners.

(1) 35 1.T.R 148. (2) [1935] 3 I.T.R
(Eng. Cas.) 17.

(3) [21952] 22 1.T.R (Supp.) 1

936

That old firmnot only continued to be in existence but
continued to carry on various business activities. - It my
be noted that the firm Bagla Jaipuria & Co. continued to be
in existence. It coatinued to be the managi ng agents of
Swadeshi Cotton MIIls Co. Ltd. |Its goodwill, it any, -was

not parted with. Wat really happened was that three of the
partners of that firmwent out of the partnership and for
doing so they were paid Rs. 35,01,000/which sum also
i ncluded the profits earned by the Bagla Jaipuria & Co. from
the date it cane into existence, till the three partners
belonging to the Bagla G oup went out of the partnership
leaving the partnership firmintact. There is no dispute
that the portion of the conpensation which represents past
profits is a revenue receipt. The only question is whether
the remaining portion was a Revenue receipt or Capita

receipt. The remai ning portion of the receipt purports to

but
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be conpensation given to the three partners for giving up
what are <called (i) the managi ng agency rights (it) the
selling agency rights and (iii) the goodwll. We shal
first take up the question relating to the goodwill and the
mananagi ng agency rights.
It was urged on behalf of the assessee that as a result of
the agreement dated October 7, 1946, the assessee firm
parted, wth its nmanagi ng agency rights which but for that
agreenment woul d have continued for a period of twenty vyears
with a possibility of renewal. The nanaging agency right
gi ven up under that agreenent is a capital asset of the firm
and therefore any conmpensation paid for the extinguishnent
of that right is a capital receipt. It was also argued that
one of the rights that the assessee firmparted with wunder
that agreement was the goodw ||l of the conpany which is al so
a capital asset. Consequently conpensation paid in respect
of the same nmust al'so be considered as capital receipt.
I n our opinion the aforenentioned arguments are fall acious.
The managi'ng agency rights vested with the Bagla Jaipuria &
Co. Simlaris the case so far as the goodwill is concerned
assum ng that-any goodw |.I' had been built up by that tine,
Bagla Jaipuria & Co. continues to be in existence. It had
not parted w th nanaging agency rights nor its goodwll
taken away. VWhat ~ has ~ happened is that the partners
representing the assessee firmin Bagla Jaipuria & Co. had
surrendered their rights in the partnership to the remaining
partners and obtained certain paynents for surrendering
their rights. This is not a case of parting with any agency
rights. This is really a case of cancellation of a contract
which had beet entered intoin the ordinary course of
busi ness. Such contracts are liable, in the ordinary course
of business, to be altered or termnated on terns  and any
paynment received in settlenent of therights as a result of
the termination of the contract really repre-
937
sents the profits which the assessee woul d have nade had the
contract been perforned. As osberved by this Court in
Jairam Valji’'s case (supra)
"when once it is found that a contract was
entered into in the —ordinary course of
busi ness, any conpensation received for its
term nation would be a revenue receipt,
irrespective of whether its performance was to
consist of a single act or a series of acts
spread over a period, and in this respect, it
differs froman agency agreenent.”
As seen earlier no deed of partnership had been entered
into.” Therefore the sane was termnable at wll. Any of
the partners of the firmcould have brought the partnership
to an end. Consecluently the possibility of term nation of
a partnership of the type with which we are concerned is
i nherent in the very course of business.
The facts set out in the statenent of case show that the
assesseefirm had various business activities; one of -its
busi ness activity was to join Bagla Jaipuria & Co. to carry
on certain busi ness activities. The assessee’s
representatives by entering into that agreement were nerely
carrying on a trading activity. Such being the case, it is
not possible to hold that the conpensation paid for the
term nation of the contract is a capital receipt.
It is not the case of the assessee that its only trading
activity had cone to an end. It had several activities.
Just one of its trading activity had been put an end to.
Hence the anmount received cannot be consi dered as
conpensation for stopping its business.
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Now we conme to the transfer of the selling agency to Bagla-
Jaipuria & Co. This is not a right transferred under the
agreenment dated Cctober 7, 1946. That right had been
transferred to Bagla Jaipuria & Co. even at the tine the
partnership was formed. On Cctober 7, 1946, the was no nore
the owner of that selling agency. On that day it was an
asset of BaglaJaipuria & Co. Hence the conpensation paid can
only relate to the termination of the contract of
partnership and not to the transfer of the selling agency.
Assumi ng that agreenment of October 7, 1946 has indirectly
affected the selling agency right of the assesse , the sanme
was one of the several trading activities of the assessee
firm On the basis of the material on record, the H & Court
held that after the Bagla Group gave up its interest in the
Bagl a Jaipuria & Co., the assessee firmwith the aid of Rs.
35,01, 000/ - received as conpensation acquired controlling
sham in two other conpanies namely the India United MIIs
Ltd. and the Miuir MIIs Ltd. Fromthis it is clear that the

tradi ng

938

structure of the assessee firmwas not affected. It nerely
replaced one trading activity by another. In Gllanders

Arbuthnot and Co. Ltd. v. Conm ssioner of |ncone-tax,
Calcutta(l), this Court held in the case of an assessee
having vast array of business including acquisition of
agencies in the normal course of business, the determ nation
of an individual agency is a normal incident not affect-ing
or impairing its trading structure. In such cases the
amount received for the cancellation of an agency does not
represent theprice paid for the |oss of a capital asset;
they were of the nature of incone.

In Kettlewell Bulleun and Co. Ltd. v. Conm ssioner - of In-
cone-tax Calcutta(l), this Court after considering,  various
deci sions rendered by the courts in UK ~and in this country
about the principles which govern the deternination of the
nature of conpensation received on the term nation of an
agency observed:

"On an analysis of these cases which fall on
two sides of the dividing'line, a
i sfactory
nmeasur e of consistency in principle i's
di scl osed. VWere, on a consideration of the

ci rcunst ances paynent is nade to conpensate  a
person for cancellation of a contract which
does not affect the trading structure of his
busi ness, nor deprive him of what in substance
is his source of income, termnation of the
contract being a normal incident of the
busi ness and such cancel | ation | eaves himfree
to carry on his trade (freed fromthe contract
term nated) the receipt is revenue; “where by
the cancellation of an agency the ‘trading
structure of the assessee is inpaired, or such
cancellation results in |oss of what may be
regarded as the source of the assessee’'s
income the paynent nade to conpensate for
cancel | ation of the agency agreenent is
normally a capital receipt."
For the reasons mentioned above we hold that the entire sum
of Rs. 35,01,000/- received by the assessee was a revenue
recei pt assessabl e under s. 10.
In the result Civil Appeal No. 2022 of 1966 is disnissed
with costs. On our indicating our tentative conclusion on
the first question referred to the High Court the |earned
SolicitorCGeneral appearing for the revenue did not press

sat
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Cvil Appeal
with no order
V.P. S

939

No. 1746 of 1968.
as to costs.

It

is accordingly disnmssed




