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CASE NO.:
Appeal (civil) 5930 of 2005

PETI TI ONER
Arvind Kumar Saxena

RESPONDENT:
Brij Raj Kishore Ranga & Ors.

DATE OF JUDGVENT: 28/09/2005

BENCH
B. N. Srikrishna & C. K Thakker

JUDGVENT:
JUDGVENT

ORDER

(arising out of S.L.P. (C) No. 5389 of 2004)

with

Civil Appeal No. 5931/2005 @S.L.P. (C No. 5156/2004 and
Contenpt Petition (C) No. 386/2004 in S.L.P. (C No. 5389/2004

Cvil Appeals arising out of S.L.P.(C) Nos. 5389/04 and 5156/ 04:
Leave grant ed.

We have perused the records and heard the learned counsel for both
si des.

There were two vacancies for the post of Superintending M ning
Engi neer in the year 1996-97, which had to be filled on the basis of nmerit. A
Departnmental Pronotion Commttee ("DPC' in short) neeting was held and
it considered the officers falling within the zone of consideration. One of the
sai d vacancies was filled up by appoi ntrment of Arvind Kumar Saxena
(appellant in the appeal arising fromS.L.P. (C) No. 5389/04). The DPC t ook
the view that there was no other eligible candi date havi ng-an Annua
Per f or mance Apprai sal Report ("APA Report"-in short) rating "very good"
for at least five out of seven-year, prior to the date of pronotion, which was
the requirenent for appointnment on the basis of nerit. Hence, the other
vancacy of the post was filled by lateral shifting and appointing one Mhd.
Hussai n.

There were two other aspirants to the posts of Superintending M ning
Engi neer. One was Brij Raj Kishore Ranga and the other was Arun Kunar
Kothari (appellant in the civil appeal arising out of S.L.P. (C No. 5156/04).
These two candi dat es i ndependently chal |l enged the appoi nt rent of NMohd.
Hussain by their appeals presented before the Rajasthan Civil Services
Appel l ate Tribunal ("Tribunal" for short). Because of ‘territorial jurisdiction
Ranga’s appeal was filed before the Jai pur Bench of the Tribunal, while
Kothari’s appeal was filed before the Jodhpur Bench

On 27.3.1999 the Tribunal allowed the appeal filed by Kothari and
held that five out of seven of his APA Reports were "very good" and
directed the State to hold a Review DPC for considering his case for
promotion to the post of Superintending Mning Engineer for the year
1996-97 on the basis of nerit. The Review DPC was directed to be held
within a period of three nonths. On 3.4.1999, Ranga filed a wit petition
before the Rajasthan Hi gh Court (CWP No. 1176/99) praying that convening
of the Review DPC be deferred until final adjudication of his appeal before
the Jai pur Bench of the Tribunal. An interimstay was granted by the High
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Court in the said wit petition

On 13.4.1999, Kothari filed an application under Oder 1 Rule 10
CPC before the Jai pur Bench of the Tribunal and sought to be inpleaded in
Appeal No. 283/97 filed by Ranga. The Tribunal nerely directed that
Kothari would be permtted to address the argunents and not to file any
reply or docunents in support.

On 28.4.1999 the Tribunal allowed Ranga' s appeal and held that five
out of seven of his APA Reports were "very good" and directed the State to
hol d a Review DPC for consideration of his case for pronotion to the vacant
posts of Superintending Mning Engineer within a period of three nonths.

On 17.5.1999, Ranga withdrew his Wit Petition No. 1176/99 and it
was di smissed by the H gh Court as not pressed.

On 5.8.1999, Kothari filed a wit petition, CAWP No. 2803/99
chal | enging the order dated 28.4.1999 nade by the Tribunal in Ranga's
appeal . The | earned Si ngle Judge allowed the wit petition of Kothari, set
asi de the order dated 28.4.1999 made by the Tribunal and renanded the case
back to the Tribunal with a direction that Ranga be directed to file anended
appeal in the shape of amended cause title and thereafter Kothari be given an
opportunity to file a reply to the appeal and that the appeal be heard and
di sposed of after affording an opportunity of hearing to all the parties. Ranga
chal | enged the order of the |learned Single Judge by his Civil Special Appea
No. 436/ 03 before the Division Bench of the H gh Court. By the inpugned
judgnent, the Division Bench of the High Court allowed the Special Appea
filed by Ranga and set aside the order dated 26.5.2003 passed by the |earned
Singl e Judge. The tinme granted by the Tribunal to hold the Review DPC was
made effective fromthe date of the judgnent of the Division Bench, and it
was al so directed that the performance of the candidates shall be assessed
keeping in view both the judgnents of the Tribunal. Finally, the H gh Court
directed, "the appellant shall be entitledto all the benefits including
promoti on and seniority throughout.”

It is the grievance of the appellant, Arun Kumar Kothari, before us
that despite a long application raising several contentions in his application
dated 13.4.1999, nade purportedly under Order 1 Rule 10 CPC,the Tribuna
has not considered several of the contentions raised before it. After having
acquai nted ourselves of the contentions urged and the docunments presented
along with the said application, and also having perused the Tribunal’'s
judgrment in the appeal of Brij Raj Kishore Ranga, we are inclined to hold
that adequate opportunity was not given to Kothari to present his case, nor
were the contentions placed on record by his application carefully
consi dered and deci ded by the Tribunal. Despite the subsequent
devel opnents, we are of the view that interests of justice demand that both
the contendi ng parties should be given proper opportunity of presenting their
rival cases before the Tribunal. This is particularly so in view of the fact that
when both Ranga and Kothari had noved their appeals before the Tribunal
their i medi ate object was to chall enge the appoi ntnent of Mdhd. Hussain
who had been appointed by the lateral shifting of the vacancy. That situation
no | onger holds good, as we are informed that Mbhd. Hussain has since
retired.

It appears that today the real contest for the vacancy for the year
1996-97 is only between Ranga and Kothari for being selected to the
vacancy on the basis of nerit. Learned counsel on both sides invited us to go
into a conmparative evaluation of the APA Reports of the rival candi dates and
to decide as to which of the candidates is better suited. We decline to do so
as it is not our function to enbark upon such an exercise. W would rather
| eave this exercise to the Tribunal for a decision after careful consideration
of the naterial presented to it.

As far as the appeal of Arvind Kumar Saxena is concerned, it appears
that there was no chall enge, whatsoever, to his pronotion as Superi nt endent
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of Mning Engineer in the year 1996-97. His pronption to the said post,
therefore, has becone i mune from chal |l enge, reducing the contest to the
rival candi dates, Ranga and Kot hari .

Wth these observations, we set aside the inmpugned judgnents of the
Di vi sion Bench, the | earned Single Judge and that of the Tribunal rendered
in Appeal No. 283/97 on 28.4.1999 of Brij Raj Kishore Ranga. The said
appeal is remtted to the Rajasthan Civil Services Appellate Tribunal, Jaipur
Bench, to be heard in accordance with law. W direct that if Arun Kunmar
Kothari, the rival candidate, is desirous of filing, and files, a counter
affidavit in Appeal No. 283/97, within such period as pernmitted by the
Tri bunal, the Tribunal shall consider such affidavit after giving opportunity
of filing a rejoinder affidavit to Brij Raj Kishore Ranga. Arun Kumar
Kot hari shall be afforded an adequate opportunity of nmaking subm ssions
with regard to the contentions urged in Ranga’'s Appeal No. 283/97, and
thereafter the appeal shall be decided in accordance with | aw, as
expedi tiously as possible and preferably before 31.1.2006. No separate
orders are necessary in the appeal of Arvind Kumar Saxena. This order
di sposes of both the appeals of Arvind Kumar Saxena and Arun Kunar
Kot hari .

Contenmpt Petition (C No. 386/04 in S.L.P.(C) No. 5389/04:
After maki ng subm ssions for some tinme, M. C. S. Vaidyanat han

| earned seni or counsel ‘stated that this petition is not being pressed. Hence,
the contenpt petition is dismssed as not pressed.




