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Crimnal Appeal Nos. 61-62 of 2005

(Arising out of SLP(Crl.)Nos.1518-1519 of 2004
Wth

CRIM NAL APPEAL NO 63 OF 2005
(Arising out of SLP(Crl) No. 1606 of 2004)

SANTOSH HEGDE, J.
Heard | earned counsel for the parties.
Leave granted.

The appellant is a prosecution witness in.S.C. No. 9 of 2004
wherein respondents 2 to 6 are the accused facing trial for offences
puni shabl e under Section 67 of Information Technol ogy Act, 2000 r/w
Section 6 of |Indecent Representation of Wnen (Prohibition) Act,

1986, u/s 5 & 6 of Inmoral Traffic (Prevention) Act, 1956, u/s 27 of
Arms Act, 1959 and Sections 120(B), 506 (ii), 366, 306 & 376 |.P.C.
The said trial relates to exploitation of certain nmen and wonen by one
of the accused Dr. L. Prakash for ‘the purpose of naking pornographic
phot os and videos in various acts of sexual intercourse and thereafter
selling themto foreign websites. The said sessions trial came to be
allotted to the V Fast Track Court, Chennai which is presided over by a
| ady Judge. That court al so happened to be the "Mihila Courts"
constituted vide Government Notification G O M. No. 556 Home

(Courts Il) Department of the Tami| Nadu Governnent, constituted to
exclusively deal with offences against wonen and for speedy trial of
cases of offences conmitted agai nst wonen and al so case under other
Soci al Laws enacted by the Central and the State Governnments for the
protecti on of women.

When the said trial before the V Fast Track Court was pending
certain crimnal revision petitions cane to be filed by the accused
against the orders nade by the said court rejecting their applications
for supply of copies of 74 Conpact Discs (CDs) containing
por nographic material on which the prosecution was relying. The said
revision petitions were rejected by the Madras Hi gh Court by its order
dated 13th February, 2004 holding that giving all the copies of the
concerned CDs night give roomfor copying such illegal material and
illegal circulation of the same, however the court pernitted the accused
persons to peruse the CDs of their choice in the Chanber of the Judge
in the presence of the accused, their advocates, the expert, the public
prosecutor and the Investigating Officer. While doing so the Hi gh
Court observed thus :-

"Learned Public Prosecutor and the Learned
Counsel for the petitioners submitted that there
will be sonme enbarrassnment for themto view
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the said C.Ds in the Chanbers of the |earned
District Judge who is a lady Oficer. It is true
that there nay be sonme enbarrassnment for the
Presiding Oficer of the said Court when she

being a lady Oficer. But, neither the counsel for
the accused nor the accused thensel ves have

filed any application for transfer of the said case
to sone other court presided by a nale officer

In such circunstances, it is open to the |earned

Di strict Judge concerned whether the said case
shoul d be transferred to sone other court, if she
feel s enbarrassment or it is open to the parties
thenselves to file transfer petitions at the
earliest opportunity wi thout causing any

further delay in the trial of the case since already
this court has ordered expeditious trial of the
case since all the-accused are in jail. (Enphasis
suppl i ed).

I't i's seen fromthe above that the court anticipated the
possibility of sone enbarrassnment bei ng caused to the Presiding
Oficer who was a lady if the CDs were to be viewed in the Chanber
of the Judge in the conpany of other nale persons, therefore, the
court observed that if the Presiding Oficer felt any enbarrassnent in
trying the case she could transfer the case to another appropriate court
presi ded over by a mal e Judge.

After the above order was made and the matter went back to the
concerned Fast Track Court another crimnal revision petition,
(Crimnpnal O P. No. 5989 of 2004)  was filed by the 6th respondent
herein who is an accused in the trial possibly taking clue fromthe
observati ons made by the H gh Court in the previous " revision petition
for transfer of the sessions case fromthe file of the V Fast Track Court
to another court within the jurisdiction of Chennai and presided by a
mal e Judge. It is in this revision petition that the High Court by the
i mpugned order has directed the transfer of S.C. No. 9 of 2004 from
the file of the V Fast Track Court, Chennai (which as stated above is
presided by a |lady Judge) to the file of IV Fast Track Court, Chenna
which is presided over by a mal e Judge. The basis of the transfer
was that the entire proceedings in the said trial would be about the
expl oitation of women and their use in sexual escapades by the
accused, and the evidence in the case is in the form of CDs. and
vi ewi ng of which would be necessary in the course of the trial
therefore, for a wonan Presiding Officer it would cause
enbarrassnment. Wile transferring the said caseon the above ground
the H gh Court recorded the consent of the public prosecutor for such
transfer. But it is pertinent to note that while so transferring the
witnesses |ike the appellants herein were not heard because they were
not parties to the proceedings nor did the court take into consideration
the object of the creation of Mahila Courts.

Soon after coming to know of the transfer of the sessions tria
fromthe V Fast Track Court to IV Fast Track Court, the appellant
noved a crimnal revision petition O P. No. 9528 of 2004 contendi ng
that such transfer of the case froma court presided over by |ady Judge
to a court presided over by a nmal e Judge woul d enbarrass the
appel | ant, she being a wonan. It was also contended that such transfer
runs counter to the object of the creating the Mhila Courts as also to
the decision of this Court in the case of State of Punjab vs. Gurmt
Singh 1996 (2) SCC 384. The High Court rejected the said prayer of
the petitioner hence this appeal
In this appeal the |earned senior counsel appearing for the
appel l ant contended the entire approach of the Hi gh Court in the
i nstant case runs counter to the interest of the witnesses who are really
in the shoes of victinms. It is also contended that the concerned
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Presiding Oficer having not expressed any enbarrassnent in

conducting the trial herself the court could not have presunmed such

an enbarrassnent based on the fact that the Presiding Oficer is a | ady
officer. It is submtted that the enbarrassnment arises from an attitude
of mind of a person and the same cannot be confined to |ady Oficer

al one. Hence, the Hi gh Court ought not to have transferred the case
solely on the ground that the V Fast Track Court is presided over by
alady Oficer. At any rate, it is contended that when the appell ant
brought to the notice of the court the problens faced by her in view of
the transfer of the said case to a court presided over by a male
Presiding Oficer the H gh Court ought to have appreci ated her point

of view and allowed the petition by re-transferring the trial to IV Fast
Track Court.

Countering the above argunent of the |earned counsel for the
respondents contended the law officer appearing in the case had
expressed their enbarrassnment in conducting the trial before a | ady
Presiding Oficer and even though the Presiding Oficer did not
expressly record her enmbarrassment, it was apparent that she too
want ed the case to be transferred to another court, therefore, this
Court should not interfere  with the order of transfer. It is also
submitted on behal f of the respondents that the appellant though
arrayed as a witness, for all purposes was an accused herself being
involved in the illegal activities of accused No. 1, hence re-
transferring at her request should not be permtted. It is also
submitted that the Hi/gh Court has erred in not granting the copies of
the CDs on which the prosecution based its case.

The [ ast of the argument pertaining to the issuance of copies of
CDs need not be gone into in this appeal because sane does not arise
in this appeal. W are also told that the respondents have already
filed another SLP challenging that part of the H'gh Court order by
whi ch they were denied the copies of the CDs. Therefore, we will
confine ourselves to the correctness  of the order of transfer of the
sessions trial fromV Fast Track Court to IV Fast Track Court by the
Hi gh Court and the correctness of the rejection of the petition filed by
the appellant for re-transferring the case to the V Fast Track Court.

As not ed above, the sole ground on which the H gh Court
directed the transfer of the case at the instance of the accused on
13-2-2004 was that the proceedings in the trail _being one involving
por nogr aphic acts and the evidence in the case is such that it would
enbarrass a lady Presiding Oficer. It isto be noticed herein the
concerned | ady Presiding Oficer has not sought for or directed the
transfer of the case. This is an inference drawn by the H gh Court
nerely based on the fact that the Presiding Oficer isa lady. It is also
to be noticed at this stage that at an earlier stage the H gh Court had
gi ven the choice of the transfer to the Presiding Oficer herself but she
did not direct or seek the transfer of the trial. In this background, we
are unable to accept the correctness of the presunption drawn by the
H gh Court.

As contended by the | earned counsel for the appell ant

enbarrassnent is a state of mind which is nmore individual rel ated

than related to the sex of a person. It is but natural that any decent
person woul d be enbarrassed while considering the evidence in a

case like this but this enbarrassnent cannot be attributed to a |ady
Oficer only. A Judicial Oficer be it a female or male is expected to
face this challenge when the call of duty required it. It is expected of
a Judicial Oficer to get over all prejudices and predilections when
situation requires, hence in our considered opinion the H gh Court

was not justified in presumng enbarrassnent to the Judicial Oficer
solely on the ground that she is a |ady Oficer even when the Oficer
concerned had not expressed any reservation in this regard. If
situation requires the Presiding Oficer may nake such

adj ust ment s/ arrangenments so as to avoid viewing the CDs in the
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presence of male persons. This is a matter of procedure to be adopted
by the Presiding Oficer

It was nextly contended on behalf of the respondent that even

the prosecution counsel and the defence counsel would fee

enbarrassed to appear before the court presided over by a | ady

Oficer inatrial like this. But we think this cannot be a ground for
transfer of the case. So far as the |awers are concerned they have
accepted the brief knowing very well the facts of the case, it is left to
themto decide whether to continue in or not. Their enbarrassnent

cannot be a ground for transfer of the case in a situation |like this.

It is also to be seen that the Hi gh Court has considered only the
enbarrassnent that may be caused to the | awers and Judges and has
failed to take into consider the enbarrassnment that nmay be caused to
the lady witnesses |ike the appellant herein who have been sunmoned

in this case to appear before a court presided over by a male Judge to
gi ve evidence nore where their own acts are part of the prosecution
evi dence. Therefore, if at all, there was a question of avoiding the
enbarrassnent caused to any of the people involved in the case, in our
opi ni on, the court ought to have consi dered the enbarrassment t hat
woul d be caused to the witness who are actually in the nature of
victims while giving “evidence of their acts before a male Judge. The
| ear ned counsel for the appellant, in our view, was justified in this
context in relying upon the judgment of this court in the case of State
of Punjab Vs. Qurmt /Singh (supra).

The argunent | of the | earned counsel for the respondent that a
retransfer at the instance of the appellant ought not to be done
because the appellant herself “is in a position of an accused in this tria
cannot be countenanced. The fact that the respondent wants the
appel l ant to be arrayed as an accused has no rel evance for the
pur pose of deciding the present appeal.

For the reasons stated above, we are of the considered opinion
that this appeal has to be allowed in the sessions case No. 9 of 2004
now transferred to the IV Fast Track Court, Chennai be transferred
back to the V Fast Track Court, Chennai and the trial be proceeded
before the said Fast Track Court ' as expeditiously  as possible keeping
in mnd the direction issued by the H gh Court in this regard.

It is ordered accordingly.

Appeal s al | owed.

Crimnal Appeal No. 63 of 2005
(Arising out of SLP(Crl.)No.1606 of 2004)

In view of our order in Crl.A Nos\005\005\005\0050f 2005 arising out of
SLP(Crl.)Nos. 1518-1519 of 2004, there is no need to pass any separate
order, hence, Crl.A No\005.\005..0f 2005 arising out of SLP(Crl.)No. 1606 of
2004 is disposed of in terns of the above order




