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PETI TI ONER
COW SSI ONER OF | NCOVE TAX, ERNAKULAM ( KERELA)
Vs.
RESPONDENT:

THE OFFI Cl AL LI QUI DATOR, PALAI CENTRAL BANK LTD, (I N LI QUI DAT
DATE OF JUDGVENT16/ 10/ 1984

BENCH

ERADI, V. BALAKRI SHNA (J)
BENCH

ERADI, V. BALAKRI SHNA (J)
TULZAPURKAR, V. D.

MADON, D. P
Cl TATI ON
1985 AIR 146 1985 SCR (1) 971
1985 SCC (1) 45 1984 SCALE (2)646
ACT:

Super Profit Tax Act, 1963 (Act XV of 1963) ss.2 (5),
2 (9) and 4 read with second Schedule to the Act-Conpany in
I i qui dati on-Whet her chargeabl e to super profits tax.

Capital, reserve and accunulated profits-Di stinction
bet ween- Whet her chargeabl e on w nding up of conpany.

HEADNOTE:

The assessee-conpany went into lLiquidation on August 8,
1960. The Incone-tax officer, while determ ning the taxable
i ncome of the assessee-conpany —at Rs. 5,79,978 for the
assessnment year 1963-64, was of the-opinion that this anmount
woul d attract liability for super profits tax also and
therefore asked the assessee conpany to file its return. The
assessee-conpany submitted its return showi ng the chargeabl e
profits as "nil’, contending that there could be no
liability to super profits tax in respect of a conpany in
[iquidation since the forrmula laid down in the Second
Schedule to the Super Profits Tax Act 1963 for cal cul ation
of the ’'standard deduction’ was inapplicable on account of
the fact that a conpany in liquidation could not be said to
have paid-up share capital as on the first day of the
previous year relevant to the assessnent year which was |ong
subsequent to the wi nding up. The Incone-Tax officer however
overruled the aforesaid contention and worked out/ the
chargeabl e profits at Rs. 2,04,740 after adopting a m ni mum
amount of Rs. 50,000 nentioned in s.2 (9) of tho Act as a
"standard deduction". The said order was confirned in appea
by the Appellate Assistant Conm ssioner. But, on further
appeal by the assessee conpany the Inconme-tax Appellate
Tribunal while allowing the appeal held: (1) that in-the
hands of the liquidator there is only one integral fund
which could not be split up into share capital, reserve
profits and therefore s.27 of the Act was clearly attracted
to the case; and (ii) that no assessment to super profits
could be made on a conpany in |iquidation since section 4 of
the Act would not apply to the assessee conpany in
liquidation as the standard deduction was incapable of
ascertai nnent. The High Court, rejected the

reference made at the instance of the Revenue.

972




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

Di sm ssing the appeal by the Revenue,

HELD: (1) After a company has gone into liquidation it
cannot be said that as on the first day in any subsequent
year formng the previous year relevant to the assessnent
year, there exists in the hands of the |iquidator any anopunt
distinctly formng the paid-up share capital of the conpany
or any sumthat can be characterized as "reserve." The
di stinction between capital, reserve and tho accunulated
profits disappears in respect of a conpany in |iquidation
after the date of its winding up and there is only one
integrated or consolidated fund in the hands of the
liquidator. The concept of a fluctuating share capital or
reserve which is the basic prenm se necessary to attract the
applicability of rule 1 of the Second Schedule is wholly
foreign in respect of a conmpany in liquidation. [977H, 978E-
Fl

(2) It is clear from the definition of "standard
deduction” that for the purpose of calculation of "standard
deduction” one has to ascertain the capital of the conpany
as conmputed inthe manner specified i'n Second Schedul e. But,
it is inportant to notice fromthe ternms of Rule | of Second
Schedul e that unl ess the conpany can be said to have a paid-
up share capital as onthe first day of the previous year
rel evant to the assessment year the fornula laid down in the
rule for conputation of capital of the conmpany cannot have
any application and the calcul ation of "standard deduction”
bei ng based wholly on the capital of the conpany, it becones
whol Iy incapabl e of ‘ascertai nnent. [976B; 977F-G

Conmi ssi oner of Inland Revenue v. Ceorge Burrell, 1924
2 [KB] 52, 63 and Birch v. Cropper [1889] L.R 14 App.
Cas. 525, 546 referred to.

Comm ssioner of Inconme-tax v. Grdhars and Co. Private
Ltd, 63 I.T.R 300; followed.

(3) Under the scheme of the lncome-tax Act 1961, charge
of tax will not get attracted unless the case or transaction
falls under the governance of (the relevant conputation
provi sions. The character of the conputation provisions in
each case bears a relationship to the nature of the charge
Thus, the charging section and the conputation provisions
toget her constitute an integrated code. \Wen there is a case
to which the conputation provisions cannot apply at all. it
is evident that such a case was not intended to fall Wthin
the charging section. The schene of the Super Profits Tax
Act 1963 being simlar to that of the Incone-tax Act 1961
it has to be held that inasnuch as the provisions contained
inthe Act for conputing the capital of the conpany and its
reserves and cannot have any application in respect of a
conpany in liquidation and consequently the 'standard
deduction’ is incapable of ascertainnent, the charge of
super profits tax wunder section 4 of the Act - is not
attracted to such a cases. [978G H ; 979A-(C]

Conmi ssi oners  of I ncome-t ax, Bangal ore V. B. C.
Srinivasa Setty, 128 |.T.R 294; referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 2090 of
1980
973

Appeal by Special leave fromthe Judgnent and order
dated the 30th January, 1979 of the Kerala H gh Court in
. T.R No. 76 of 1977.

Abdul  Khadder and M ss. A.  Subhashi ni for the
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Appel | ant .
P. Gobindan Nair, N. Sudhakaran and Ms. Baby Krishnan

for the Respondent.

The Judgnent of the Court was delivered by

BALAKRI SHNA ERADI, J. Wether a conpany in |iquidation
is chargeable to super profits tax under the Super Profits
Tax Act, 1963-Act XIV of 1963 (hereinafter called '"the Act’)
is the short question arising for determnation in this

appeal . The answer thereto w Il depend upon whether during
the period subsequent to the date of wi nding up, any part of
the funds in the hands of the official 1iquidator can be

distinctly classified as representing paid-up share capita
of the conpany as on the first day of the year of account
rel evant to assessnent year and whether any portion of the
fund can be simlarly identified as form ng as, "reserve".
The assessee is a banking conpany, nanely, The Pal a
Central Bank Ltd., which went into |iquidation on August 8,
1960. On ‘that date the official Liquidator took charge of
the assets and liabilities of the conpany and a bal ance-
sheet had been prepared as on the sane date. Thereafter, for
every year, the liquidator wused to  prepare only an incone
and expenditure statement for subnission to the Reserve Bank
of India. The assessment year, with which we are concerned
is 1963-64 i.e., the year ended March 31, 1963. For the said
assessment year the taxable incone of the assessee was
determ ned by the Incone-tax officer at Rs. 5,676,678. The
officer was of the opinion that this anmount would attract
liability for super profits tax also and since the assessee
had not submitted any return under the Act, a notice under
section 9 (a) of the Act calling for the return was issued.
The assessee thereupon, submitted a return showing the
chargeabl e profits as 'nil’. |In support of the said return
the assessee contended inter alia before the officer that
there could be not liability to super profits tax in respect
of a company in |iquidation since the fornula |laid down in
the Second Schedule to the ‘Act for calculation of the
"standard deduction’ was inapplicable on account of 'the fact

that a conpany in liquidation could not be said to have
pai d-up share capital as on the first day of
974

the previous year relevant to the assessment year which was
| ong subsequent to the winding up. Certain other contentions
were put forward by the since they are not of any materia
rel evance at this State, it is unnecessary to refer to them
The I nconme-tax Officer overrul ed the contentions raised
by the assessee and worked out the chargeable profits at Rs.
2,04,740 after adopting mnimm anpunt of Rs. 50,000
mentioned in 2 (9) of the Act as a "standard deduction”
appl i cabl e to the case. The Appel | ate Assi st ant
Conmi ssi oner, before whomthe assessee filed an  appeal
confirmed the order of the Income-tax officer. The assessee
carried the matter in further appeal before the |Incone-tax
Appel l ate Tribunal, Cochin Bench. The Tribunal held that in
the hands of the liquidator, there is only one integral fund
which could not be split up into share capital, reserve and
profits. In the opinion of the Tribunal the exenption
provision contained in section 27 of the Act which states
that nothing contained in the Act shall apply to any conpany
whi ch has no share capital was clearly attracted to the
case. It was further held by the Tribunal that even if the
exenption under section 27 of the Act did not get attracted,
section 4 of the Act, which is the charging section would
not apply to the assessee conpany in liquidation as the
"standard deduction’ was incapable of ascertainment. The
Tri bunal, accordingly, allowed the appeal of the assessee
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and held that no assessnent to super profits tax could be
nmade on a conpany in |iquidation.

Thereafter, at the instance of the revenue, the
Tribunal referred the follow ng question of lawto the Hi gh
Court of Kerala for its opinion

"Whet her, on the facts and in the circunstances of
the case, was the Tribunal justified in holding that no
assessment under the Super Profits Tax Act, 1961, can
be made on the assessee conpany (in liquidation)" ?

The High Court agreed with the view taken by the
Tribunal that after a conpany has gone into |iquidation
there cannot be said to be in the hands of the |iquidator
any anmount that can be distinctly designated as paid-up
share capital of the conpany or as 'reserve’ with respect to
which the capital of the conpany is to be worked out as
provided in Second Schedule to the Act in order to arrive at
the anobunt or standard deduction, The question referred
975
was accordingly answered by the High Court in the
affirmative, that” is, in favour of the assessee and agai nst
the revenue. Aggrieved by the said decision, the revenue has
preferred this appeal to this Court by special |eave.

After hearing Counsel appearing on both sides, we have
unhesitatingly come to the conclusion that the view taken by
the High Court is/perfectly correct and that this appeal is
devoi d of nerit.

Section 4 of the Act which isthe charging section
reads:

"4. Charge of tax-Subject to the provisions contained

inthis Act, there shall be charged on every conpany

for every assessnment year conmencing on and fromthe
1st day of April, 1963, a tax (inthis Act referred to
as the super profits tax) in respect of so nmuch of its
chargeabl e profits of the previous year or previous
years, as the case nmay be, as exceed the standard
deduction, at the rate or rates specified in the Third

Schedul e. "

The expression "chargeable profits" has been defined

in clause (5) of section 2 thus:

"2(5) "Chargeable profits" means the total income of an

assessee computed under the Income-tax Act, 1961 (XLLI

of 1961), for any previous year of years as the case

may be, and adjusted in accordance with the provisions
of the First Schedule."

The next definition, that is relevant is contained in

clause (9) of the sane section which deals wth the

expression "standard deduction". That «clause reads as
fol | ows:

2(9) "Standard deduction" nmeans an anount equal to six
per cent, of the capital of the conpany as conmputed in
accordance with the provisions of the Second Schedul e
or an amount of fifty thousand rupees, whichever is
greater:

Provided that where the previous year is |onger or

shorter than a period of twelve nonths, the aforesaid

amount of six per «cent or, the case may be, of fifty
thousand rupees shall be i ncreased or decreased
proportionately:

976

Provided further that where a conpany has different

previous years in respect of its inconme, profits and

gains, the aforesaid increase or decrease, as the case
may be, shall be calculated with reference to the

l ength of the previous year of the |ongest duration

It is seen from the above definition that for the
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cal cul ati on of 'standard deduction’ one has to ascertain the
capital of the conmpany as conputed in the manner specified
in second Schedule. That nmekes it necessary for us to
exam ne the provisions of Second Schedul e of the Act which
contains the rules for computing the a capital of a conpany
for the purpose of |evy of super profits tax. The rel evant
provision is contained in rule | of the said Schedul e which
isinthe followi ng terns:-
" 1. Subject to the other provisions contained in this
Schedul e, the capital of a conpany shall be the sum of
the ambunts, as on the first day of the previous year
relevant to the assessnent year, of its paid-up share
capital and of its reserve, if any, created under the
proviso (b) to clause (vi-b) of sub-section (2) of
section 10 of the  Indian Income tax Act, 1922 (X of
1922), or under sub-section (3) of section 34 of the
I ncome-tax Act, 1961 (XLIJIl of 1961), and of its other
reserves in so far as the anounts credited to such
ot her reserves have not been allowed in conputing its
profits for ~the purpose of the Indian |Incone-tax Act,
1922 (Xl -of 1922) or the Income-tax Act, 1961 (XLIII of
1961), dim nished by theanmount by which the cost to it
of the assets the incone fromwhich in accordance with
clause (iii) or clause (vi) or clause (viii) of rule 1
of the First Schedule is not /includible in its
chargeabl e profits, exceeds the aggregate of-
(i) any noney bor r owed by it whi ch remai ns
out st andi'ng, and
(ii) the ampunt. of any fund, any surplus and any such
reserves is. not to be taken into account in
conputing the capital under this rule.
Expl anation 1-A paid-up share -capital or reserve
brought into existence by creating or increasing (by
reval uati on or otherw se) any book asset is not capita
for computing the

977
capital of a conpany for the purposes of this Act.
Expl anation 2-Any premium received in cash by the
conpany on the issue of its 'shares standing to the
credit of the share prem um account shall be regarded
as formng part of its paid-up share capital.
Expl anati on 3-Wiere a conpany has different previous
years in respect of its incone, profits and gains, the
conputation of capital under rule 1 and rule 2 of this
Schedul e shall be made with reference to the previous
year which comrenced first."
It is manifest from the terns of rule that the
essential conponents which will together go to nake up the
capital of a conpany are

(i) Its paid-up share capital on the first day of the

previ ous year relevant to the assessnent “year
(ii) Its reserves, if any, created under the proviso
(b) to clause (vi-b) of sub-section (2) of section
10 of the Indian Incone-tax Act, 1922 or under
sub-section (3) of section 34 of the Incone-tax
Act, 1961; and

(iii) Oher reserves in so far as the anmounts credited
there to have not been allowed in conputing the
profits of the conpany for the purposes of the
assessnent to incone-tax.

Fromthe aggregate of the aforesaid anmpbunts certain
deductions as specified in the section have to be nmade but
the details of such deductions are not relevant for the
purposes of the present case. What is inportant to notice is
that unless the conpany can be said to have a paid-up share
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capital as on the first day of the previous year relevant to
the assessnment year the fornmula laid down in the rule for
conputation of capital of the company cannot have any
application and calculation of "standard deduction" being
based wholly on the capital of the company it becomes wholly
i ncapabl e of ascertainnent. After a conpany has gone into
liquidation, can it be said that as on the first day in any
subsequent year formng the previous year relevant to the
assessment year, there exists in the hands of the Iiquidator
any amount distinctly forming the paid up share capital of
the conpany or any sumthat can be
978
characterized as "reserve"? In our opinion the answer nust
clearly be in the negative.
In Comni ssioners of Inland Revenue v. George Burrell
Pol l ock M R Qbserved:
PR it is a msapprehension, after the |iquidator
has assuned” his duties, to continue the distinction
bet ween surplus profits and capital. Lord Macnaghten in
Birch v. cropper the case which finally determ ned the
rights inter se of the preference and ordinary
sharehol ders in the Bridgewater Canal, said : | think
it rather leads'to conclusion to speak of the assets
which are the subject of this application as "surplus
assets" as if they were an accretion or addition to the
capital of the conmpany capable of being distinguished
fromit and open to different considerations. They are
part and parcel ‘of the property of the conpany part and
parcel of the joint stock or comobn fund-which at the
date of the winding up represented the capital of the
conpany."
The above statenent of the |aw was cited with approva
and adopted by this Court in Conmi ssioner of |ncone-tax v.
G rdharas and Co. Private Ltd., and it was held that in
respect of a company in liquidation after the date of its
wi ndi ng up, the distinction between capital, reserve and the
accunul ated profits di sappears and there is only one
integrated or consolidated fund in the hands of the
liquidator. The concept of a fluctuating share capital or
reserve which is the basic prenise necessary to attract the
applicability of rule 1 of the Second Schedule is wholly
foreign in respect of a conpany in |iquidation.
In Conmi ssi oner of Incone-tax, Bangalore v. B.C
Srinivasa Setty, this Court pointed out that wunder the

scheme of the Income-tax Act, 1961, charge of tax will not
get attracted unless the case or transaction falls under the
governance of the relevant conputation provisions. "The

character of the conputation provisions in each case bears a
relationship to the nature of the charge. Thus, the charging
section and the conputation provisions together

979

constitute an integrated code. Wen there is a case to which
the conputation provisions cannot apply at all, ‘it is
evident that such a case was not intended to fall wthin the
chargi ng section. O herw se, one would be driven to conclude
that while a certain inconme seens to fall wthin the
charging section there is no scheme of conputation for
quantifying it. The legislative pattern discernible in the
Act is against such a conclusion". Exactly sinilar being the
schene of the Super Profits Tax Act, 1963; the above
observations fully apply to case before us. Hence, it has to
be held that inasmuch as the provisions contained in the Act
for conputing the capital of the conpany and its reserves
and cannot have any application in respect of a company in
[iquidation and consequently the ’'standard deduction’ is
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i ncapabl e of ascertainnent, the charge of super profits tax
under section 4 of the Act is not attracted to such a case.
The judgnment of the H gh Court does not, therefore, call for
any interference.

Thi s appeal is accordingly dismssed with costs.
M L. A Appeal dism ssed.
980




