http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 14
PETI TI ONER
RABI NDRA NATH BCSE & ORS
Vs.
RESPONDENT:

UNION CF I NDIA & ORS

DATE OF JUDGVENT:
09/ 10/ 1969

BENCH

SIKRI, S M

BENCH

SIKRI, S M

HI DAYATULLAH, M (CJ)
M TTER, G K.

RAY, A.N.

REDDY, P. 'JAGANMOHAN

Cl TATI O\
1970 AIR 470 1970 SCR (2) 697
1970 SCC (1) 84

Cl TATOR | NFO :

R 1972 SC2060 (9)

F 1974 SC 259 (9)

F 1974 sSC2077 (11)

R 1975 SC 511 (10)

RF 1975 SC 538 (17, 18)
F 1976 SC2617 - (6)

R 1981 SC1495  (23)

R 1982 SC 101 (28)
APL 1988 SC 268 (29, 31)
RF 1988 SC 654 (7)
ACT:

Constitution of India, Arts. 14 and 16-\Wether applicable to
acts done in pre-Constitution period-Pronotion of | ncone-tax
Oficers on the basis of Seniority Rules made .in 1952
challenged in wit petition in 1967--Petition is barred by
| aches- Confirnmed Assistant Conmm ssioners of Income-tax mnust
not be disturbed by del ayed appeal to fundanental rights.

HEADNOTE

In 1943 the Governnment of India felt it necessary to. re-
organise the entire service of Incone-tax Officers and to
create a Central ’'Service and uniform pay scales for
different constituent grades. The nain idea was to [create
Class | Cadre Oficers Service and to nmake selection to it
from the existing Class Il officers. This reorganisation
schenme was formulated in a letter dated 29-9-1944 from the
Governnment of India to all Commissioners of |ncone-tax.
According to the schenme the cadre of |Inconetax Oficers
Class | was to consist of Gades | and It and dass |
officers were to be in Gade Ill. Recruitnent to dass |
was to be in the first instance in Grade,|l. Recruitment to
Grade 11 was to be fromtwo sources : (a) to the extent of
80% directly through conpetitive examnation (b) to the
extent of 20% by pronotion fromCass |I1. On  26-5-1945
Covernment franed statutory rules governing recruitnent to
the service. The petitioners were recruited-as incone Tax
Oficers ass | Gade Il by conpetitive exanmi nation and the
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respondents were recruited to it by pronotion in the pre-
Constitution period 1945 to 1950. A Departnental Pronotion
Conmittee nmet in 1948. Certain Seniority Rules were framed
in September 1949, The Departnental Pronotion Committee
aforesaid prepared a Seniority List of Income-tax Oficers
as on 1-1-50 and circulated it on 24-1-1950 along with the
Seniority Rules which had by then been nodified. bjections
to the List-in respect of data only-were invited by 28-2-
1950. In 1951 by new statutory rules the 'quota of direct
recruits was fixed at 662/ 3% and that of pronotees at 33
1/ 3% In 1952 a conmittee net to finalise the Seniority
List. It also nodified the Seniority Rules in that year. A
revised Seniority List was issued in 1953. As a result of
the seniorities thus allotted and by operation of the. Seni -
ority Rules the respondents becanme senior to the petitioners
in the rank of confirmed Assistant Commi ssioners of |ncome-
t ax. The petitioners made various representations to the
CGovernment.  but ~wi thout success.. In 1962 one Jaisinghan

filed 'a /'petition_in the H gh Court under Art. 226 of the
Constitution challenging pronotions made in the post -
Constitution period in violation of the statutory rules.
The High Court dismissed the petition, In appeal this Court
held the pronotions in violation of the ,quota rule’ to be
i nvalid but expressly exenpted those pronotees who had been
confirmed as Assistant Commi ssioners of |Income-tax from the
operation of the Court’s order. Shortly after the decision
of this Court in Jaisinghani’s casein 1967 the present
petitions were filed under Art. 32 of the Constitution. The
petitioners did not attack the validity of the respondents’
appoi ntnents but urged that for the purpose of  seniority
their appointments should be postdated in conformty wth
the ’'quota rule’ laid dowmn in para 2(d) of the Governnent
letter dated 29-9-1944.

698
They relied on Arts. 14 and 16 of the Constitution. The
At t or ney- Gener al however rai sed certain prelimnary

objections to the petition and contended inter alia that
(i) all acts which had been challenged in the petition
happened before the advent of the Constitution, = and’ coul d
not be chall enged under Arts. 14 and 16 of the Constitution
(ii) the petition nust be dismissed on the ground of |aches;
(iii) the relief clainmed wuld be against the decision in
Jai si nghani ' s case

HELD : The petition nmust be dism ssed.

(i) It is settled law that the Constitution has no
retrospective operation. The petitioners ‘therefore could
not conplain of breach of Arts. 14 and 16 of t he
Constitution in respect of acts done before the Constitution
cane into force. These acts in the present case were (1)
appoi ntnents of respondents to Income-tax Oficers Cass |
Gade 11 service; (2) Seniority List as existing--on 1-1-
1950; and (3) Seniority Rules of 1949 and 1950 in so far as
they had effect up to January 26, 1950. The first seniority
list was prepared as on January 1, 1950, and even if the
seniority list was finally settled after the Constitution
cane into force, the Rules to be applied were the Seniority
Rules of 1949 and 1950. |If the Ilist had been finally
settled on January 1, 1950 clearly no appeal could be nade
to Arts. 14 and 16. The fact that the list was prepared
after the Constitution cane into force would not enable the
petitioners to appeal to Arts. 14 and 16. [711 A-C

Pannal al Binjraj v. Union of India, [1957] S.C.R 233, 266,
Sri Jagadguru Nari Basava Rajendra Swam of Govinutt v.,
Conmi ssioner of Hndu Religious Charitable Endorwrents.
Hyderabad, [1964] 8 S.C.R 252, Guru Datta Sharma v. State of
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Bi har, [1962] 2 S.C R 292, appli ed.

Shanti Sarup v. Union of India, AIl.R 1955 S.C. 624,
di stingui shed.

(iii) In so far as the attack was based on the 1952
rules, it must fail on the ground that this petition under
Art. 32 of the Constitution had been brought about 15 vyears
after the 1952 Rules were pronul gated and effect given to
themin the Seniority List prepared on August 1, 1953. Even
though Art. 32 is a guaranteed right it does not follow that
it was the intention of the Constitution makers that this
Court should discard all principles and grant relief in
petitions filed after inodinate delay. It would be unjust
to deprive the respondents of the rights which had accrued
to them Every person ought to be entitled to sit back and
consi der that his appointnent and pronotion effected a |ong
time ago woul d not be set aside after the |apse of a nunber
of years. [711 E-712 Q

M s. Ti L okchand Moti~ Chand’s case, [1969] S.C. Cases 110
and Laxmanappa Hanunmantappa Jankhandi v. Union of India,
[1955] S.C.R 769, applied.

(iii) I.n_Jai si nghani’ s case this Court observed what the
order in that case would not affect Class Il Oficers who
had been appoi nted pernmanently as Assistant Conmm ssioners.
In that case the Court was only considering the challenge to
appoi ntnents and pronotions nade after 1950. In the present
case the Court was being asked to consider the validity of
appoi nt nents and pronotions nade during the period 1945 and
1950. Thus there was all the nore reason in. the present
case that officers who had becone pernmanent Assistant
Conmi ssioners of Incone-tax —and who were  appointed and
pronoted to their original posts during 1945 to 1950 should
be left alone. [712 H

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 146 of 1967.

699

Petition wunder Art. 32 of the Constitution of ~ India for
enforcenent of the fundamental rights.

S. Mohan Kumaranmangal am and R Gopal akri snan,” for the
petitioners.

Niren De, Attorney-Gereral, N. S. Bindra, R N Sachthey and
S. P. Nayar, for respondent No. 1.

C. K. Daphtary, H K Puri and B. N Kirpal, for
respondents Nos. 6 to 10, 30 to 34 and 39.

C. K. Daphtary and P. C. Bhartari, for respondent No. 11
G R Rajagopal, S. K Dhol akia and Vi neet Kumar, for res-
pondents Nos. 12 to 14 and 1 5 to 24.

A J. Raja, B. R Agarwala and Janandra Lal, for
respondent No. 25.

S. S. Javali and M Veerappa, for respondent No. 28.

C. K. Daphtary and Mohan Behari Lal, for respondent No.
29.

Yogeshwar Prasad and S. Bagga, for intervener No. 2.

H. L. Sibbal, B. P. Maheshwari, A. N Pareek and R K
Maheshwari, for interveners Nos. 3 to 5.

R Copal akri shnan, for interveners Nos. 6 to 13.

The Judgrment of the Court was delivered by

Sikri, J. 16 Oficers of the Incone-tax Department have
tiled this petition under Art. 32 of the Constitution
praying for various reliefs on the ground that their rights
under Arts. 14 and 16 have been infringed. They are al
confirmed Assistant Commissioners of the Income tax and
respondent s 6 to 39 are al so confirmed Assi st ant
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Conmi ssioners of |Incone tax. Respondents 1 to 5 are the
Union of India, Secretary, Mnistry of Finance, Centra
Board of Direct Taxes, Secretary,, Mnistry of Home Affairs,
and the Union Public Service Conm ssion. The practica
object of the petition is to gain sone seniority so that
they can be pronoted as Conm ssioners of Incone tax earlier

than the respondents 6-39. The petitioners were al

confirmed as Asstt. Conm ssioners ;In 1959. Apart from
respondents 28, 29 and 30, all other respondents were
confirmed in wearlier years. |In brief, the case of the

petitioners is this : The Government in breach of the rules
governing the service of Income tax officers Class 1, grade
I, appointed respondents 6 to 39. Their initial, appoint-

nents were irregular and illegal being outside the quota
prescri bed by Governnent for regulating recruitnment to the
servi ce. Not only were they thus illegally absorbed into

service but were also
L3Sup. ~C./70-4

700
given preferential treatnent in the matter of seniority in
Cass | Gade Il itself and for further pronotion to higher

grades by frami ng rul es which-were discrininatory and which
made hostile discrimnation against Class | direct recruits
like the petitioners. It is urged before us that their case
is covered by the /principle laid down by this Court in the
case of S. G Jaisinghani v. Union of India and Os.(1).
These contentions are controverted by the respondents. The
| earned Attorney CGeneral further contends that (1) all acts
whi ch have been challenged in this petition happened before
the advent of the Constitution-and cannot be challenged
under Arts. 14 and 16 of the Constitution; (2) the petition
nerits dismssal on the ground that there has been gross
delay in bringing the petition; and (3) the relief which has
now been clainmned would be against the deci si on in
Jai si nghani’ s case(4).

In order to appreciate the above contentions and the other
points raised before us, it is necessary to set /out the
rel evant facts chronol ogically.

Before Sept. 29, 1944, when the re-organi sation-schenme was
 aunched, the conditions of service and pay-scales of Income
tax officers were different and the nethod of recruitnent
was also different in different Provinces. By letter dated
23-3-43, it was decided that pending the constitution of

Class | and dass Il Service of Incone tax officers, the
latter of which will include also officers-hitherto called
Asstt. I ncome Tax officers, the existing grade of  Asstt.
Income tax officers should be designated as Incone tax
officers, Gade Il. There was disparity not only in pay but
al so in prospects and conditions of servi ce. The

CGovernment, therefore, felt it necessary to reorganise the
entire service, and to create a Central service and- uniform
pay-scal es for different constituent grades. The main idea
was to create Class | cadre officers Service and to  nmke
selection to it fromthe existing Class Il officers. Thi s
re-organi sation schenme was fornulated in a letter dated
29-9-44 from the Governnent of India, addressed to al

Conmi ssioners of incone tax. The Central Service dass |
was to consist of Conmm ssioners of Income tax-(No. of posts
87 permanent and 1 tenporary). Assistant Commi ssioners of
Income tax-(No. of posts 378-360 permanent and 18 tenpo-

rary). Inconme tax officers Gade |I : (No. of posts 151-125
per manent and 26 tenporary). |Incone tax officers G ade |
(No. of posts 183-125 pernanent and 63 tenporary). Cass |
was to consist of Inconme tax officers Grade Il @ (No. of

posts 83-9 permanent and 74 tenporary).
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Regardi ng Incone tax officers Gade | Class | Service it was
stated that these officers will be appointed by selection
from
(1) (1967] 2 S.C. R 7083.
701
Grade Il which will cone into being under the new schene and
till the re-organisation is conplete fromthe existing G ade
I of Incone tax officers in Class Il Service,
Regardi ng I ncone tax officers Grade Il (Cass | Service)-it
was provided that -

2(d)-"Recruitment to Gade Il will be made

partly ’'by promotion and partly by direct
recruitnment.. 80 per cent of the vacancies
arising in this Gade will be filled by direct
recruitnment via the Indian Audit and Accounts
and Allied ~Services Examnation. The re-
mai ning 20 per ~cent of vacancies wll be
filled by pronotion on the basis of selection
fromGade H (Class It Service) provided that
suitable nmen up to the nunber required are

available for appointnment. Any sur pl us
vacanci es whi ch-cannot be filled by pronotion
for want of suitable candidates will be added

to the quota of vacancies to be filled by
direct recruitnent via the Indian Audit and
Account's etc. Services Exam nation

Al'l | direct appointnment via the Indian Audit
and Accounts and Allied Service Examnation to
Gade Il will, during the period of the war,
be subject to such general orders as have
al ready been or may hereafter be issued by the
Gover nnent of India wth a wview to
saf eguarding the interest of “war service

candi dates. "

It is necessary also to set out Para 3 of the
letter which is headed- CGeneral’ -

"The new classification (inso far as it
relates to Incone tax officers, Gade /I and
1) indicated in paragraph | above will apply
to officers who are recruited under the new
schene including those who are selected from

the existing Gade | Incone-tax officers,
Class Il Service. The present Grade 1 |ncone
tax officers in Class |l Service, who are not
thus selected, and the officers who wll be
appoi nt ed to this gr ade before t he
i ntroduction of the new schenme, will remnin in
Class Il service. This service of Income tax
officers will be ultimately abolished as/ soon

as these officers | eave their posts either by
substantive promotion to Class | Service or by
retirement or through other causes and the
Class Il Service will essentially cons
ist only
of Incone tax officers, Gade IIl."
W nay at this stage consider the question nooted at the Bar
whether recruitment to the Service under the scheme was to
be confined only to direct recruitnent t hr ough t he
Exam nati on
702
and pronotion fromGade | Class Il service. As we read
this scheme, it is quite clear that the intention was not to
confine recruitment to the Service through these sources
because from Para 3 'General’, which we have reproduced
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above, it is quite evident that selections were to be nmade
also fromthe existing Gade | Incone tax officers Class ||
Servi ce. This nethod of recruitnment did not conme wthin

Para 2(d) of the Schene set out above as it was neither
direct recruitment through conbi ned conpetitive exam nation

nor promotion fromdass Il Gade Il Service. Therefore
the statenent in the counter-affidavit of M. M G  Thonas,
M nistry of Finance, "Recruitnment to Grade Il of Cdass | was

to be nade Partly by direct recruitment (through the
conbi ned Conpetitive Examination as also selection from

existing Gade | of Cdass Il Service) and partly by
promotion on the basis of selection fromCass |1l (G ade
I11) Service", is quite correct. It is further stated that

"80% of the vacancies were to be filled by di rect
recruitnment and the remaining 20%were to be filled by
promotion by selection fromClass Il (Gade IIl) Service."
It appears that selection fromthe existing Gade | of C ass
Il Service was treated as a form of direct recruitnent
within the quota of 80% nentioned above. This constitution
of the new Service was by an executive order and there were
no statutory rules governing the Service at this stage. On
29-9-1944 the CGovernnent - wote to the Federil Public Service
Conmi ssion to approve of 100 officers considered suitable
for selection to ‘the new Class | Service of Incone tax
officers (Grade 1). The Governnent also requested the
Commi ssion to recruit for the Cass 1, Gade Il Income tax
Service 10 officers on the result -of the conpetitive
exam nation that will be held in Cctober 1944. Consi deri ng
that there were 183 posts, permanent and tenporary to be

filled in by Income tax officers Grade Il, the number was
i nsignificant. The idea seens to have been to ‘take the
officers from existing grade | of Cass Il as far as

possible as they had experience and the direct ‘recruits
woul d not be able to cope with the work-for sone years to
cone. On  26.5-1945. the Government framed rules for

recruitment to the Income tax officers (Class 1, grade 1I1)
servi ce. These were conceded to be statutory rules in
Jai singhani’'s case(1). In the opening paragraph, it was

stated that these rules were liable to alteration from year
to year. Rules 3 and 4 read as fol lows
3. The services shall be recruited by the
fol |l owi ng et hods
(i) By conpetitive exam nation held in India

in accordance with Part Il of these Rules.

(ii) By pronotion on the basis of selection
from G ade 11 (Class It Service) in
accordance with Part 111 of these Rul es.

(1) [1967]2 C. R 70-3.

703

4, Subject to tile provision of rule 3,
Government shall. deternmine the method or
methods to be enployed for the purpose of
filling any particular vacancies, or ' such

vacancies as may require to be tilled during

any particular period, and the nunber  of

candi dates to be recruited by each nethod.
It is clear that this Service had already been constituted
by an Order. It is renmarkable that Rule 3 did not nmention
the third method of recruitnment which was being foll owed at
that time and which it was intended to follow for sone tine.
It seems to us that the intention was that these rules would
cone into effect fully only when the Service had been
conpletely re-organi zed, because otherwi se we are unable to
understand why the third method of recruitnent which was
being followed, was not mentioned. It may be that at that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 14

time sufficient nunber of nen qualified under the other two
categories were, not available. The Governnent probably
interpreted rule 4 to mean that the recruitnent by the
nmet hods mentioned in rule 3 was not exclusive, and under
rule 4 the Governnent could decide whether particular
vacancies could also be filled by selection from the
existing Class Il grade | service officers. That this was
the wunderstanding both of the Governnment and the Federa
Public Service Commi ssion, seenms to be quite clear from the
correspondence whi ch has been brought to our notice.
On 8th Novenber 1945, the Governnents wote to the Federa
Public Commi ssion that-"In a |like manner, it is proposed to
continue pronotions to the Grade Il of Class | also for the
next two or three years fromanongst those who were in
service in the pre-existing Class |Il, grade, 1, on the date
of re-organisation even outside the 20%linmt fixed for such
promotion in the-orders regarding. re-organisation. The
Governnment, feel that this will not interfere with direct
recruitnment via the examnation. It is presuned that the
Conmi ssion ~wi ||l not have any objection to the proposals in
the imrediately two preceding paragraphs........... Thi s
letter clearly shows that the Government was recruiting
officers to grade Il of class | fromthe pre-existing class
Il1, grade 1, and they nmeant to continue this for the next
two or three years. The Federal Public Service Comi ssion
replied on 23-5-46 as foll ows
"Wth reference to paragraphs 8 and 9 of your
letter  dated the 8th Novenber 1945, 1 am to
say that the Comm ssion will have no objection
if during the next two or three years the
nanes of a fewnore officers are put. forward
for consideration for pronotionto grades
704
I and Il in Class | where special circunstances seem to
justify a course. They suggest, however, that this should
be exceptional.”
We nay nention here that respondents 31 to 39 were appointed
as |.T.0s. Cass 1, grade Il in 1945, respondents Il and 25
in 1946, but the original date of appointnent of ~ respondent
No. 25 is 1-6-1947. Al the petitioners were either
appointed 1.T.0s Cass | Gade Il in 1946 -or 1947
Respondents 6 to 10, 26, 27 and 28 were appointed in 1947.
On 3-1-1947 the Governnent forwarded to the Secretary
Federal Public Service Commi ssion the nanes of officers then
consi dered suitable for appointnment to Class 1, G ades | and
1. It was further stated that there were a large nunber of
temporary posts in each grade and it may not be fair to
[imt pronotions to the avail abl e permanent posts only as
that mght result in a large nunber of tenporary nmen who may
"be eligible for higher scales of. pay being kept down,
In February 1949, in discussing the draft schenme for regul a-

ting the seniority of Income tax officers, Class |  on an
all-India basis, the Governnent explained that "there are
still 51 old Cass Il, Gade | officers, who have not yet
been selected to Class 1, as alnost a Il of them have been
found unfit at three successive selections. As technically
they still continue to hold dass | posts and block

promoti ons of other deserving officers, It is proposed to
make a final selection fromthemand revert those who are
not considered fit for retentionin Cass | to Cass Il

grade 11l posts. These persons would be considered |ater
for pronotion to Class | posts along with others against the
20% vacanci es reserved for departnental candidates." Thus,

it appears that it was in 1949 that it was decided that
final selections were to be made fromthe remaining dass |
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grade | officers by interviewing themto find their fitness
for Class | Service.

Al though the appointnments, according to the petitioners,
were irregular, they do not challenge the validity of the
appoi ntnents but what they do challenge is the recognition
of the date of appointments for the purpose of seniority.
In other words, they say that we nmay treat an officer having
been, appointed as Cass 1, grade II, validity but for the
purpose of seniority his appointnment should be post-dated to
a date when he would have been appointed had the ’'quota
rule’ mentioned in Para 2(d) of the Schenme dated 29-9-1944,
been ful Iy inpl enent ed.

W nmay at this stage deal with this particular question. It
seens to us that apart fromthe above Iimted concession, we
705

cannot at this tine declare that the appointnents were
invalid in any respect. Assumng that these appointnents
were made contrary to statutory Rules, the petitioners are
i ncompetent to challenge the validity of these appointnents
for various reasons. Firstly, these appointnments were pre-
constitution appointnents and they cannot be challenged in a
petition under Art. 32 of the Constitution. Secondly, there
has been inordinate delay. ~A suit to challenge the validity
of the appointnment woul d be hopel essly time-barred, and the
respondent s have/ acquired various Fights since their
appoi ntnents. Thirdly, in Jaisinghani’s case(l), this Court

said that the order in that case" wll not affect such
Class 11 officers who have been appointed permanently as
Assi stant Conmi ssioners of Incone Tax." W will presently

give our reasons in detail for coming to this conclusion

To resunme the narrative, the petitioners conpleted their
probationary periods on different dates in 1949 and were
confirmed as 1.T.0s Cass 1, Gade Il in~ 1949 and 1950,
except petitioner No. 9 Shri D. N._-Pande, who was confirmed
on 22-12-1951. Most of the respondents had already been
confirmed on various dates in 1946, 1947 and 1948.

On 29-4-1949 a neeting of the Departnental Pronoti on
Conmittee took place and the Committee agr eed t hat
promotions to Incone tax officers Cass | Service, of
officers recruited in 1944 on the results of the I.A & A S.
and Allied Services exanmination held in 1943, and on ot her
bases, should be given effect to fromthe 1st August 1948.
Thi s decision affected respondents Nos. 12 to 24, 29 and 30.
On 14-6-49 representations were nade by direct “recruits
including petitioners Nos. 5, 6, 8, 10 and 12 and respondent
No. 28 (Shariff who is a petitioner in WP. No. 242/67 under
Art. 32), regarding proposed Seniority Rules.

On 9-9-1949 Seniority Rules were framed and a seniority |list
of Cass 1, Gade Il, Income tax officers, as on the 1st
Jan. 1950, was drawn up 'and circulated by a letter /dated
24-1-1950. It appears that the seniority rules of ©1949 had
in the neantine been revised and a copy thereof was encl osed
with the above mentioned |letter dated 24-1-1950. It was
stated in this letter that Government was prepared to
consider any representation that they may have to nmmke in
regard to the accuracy of the data contained therein, up to
the 28th February 1950, but no representati on against the
principles for the determination of seniority wll be
ent ert ai ned.

On 18-10-1951, the CGovernnent decided on the reconmendati ons
of the UWP.S.C and in nodification of para 2(d) of the
Fi nance Departnent (Central Revenues) letter dated 29-9-
1944, that for a period of five years in the first instance,
66-2/3% of the vacancies in Class T,Gade |1, wll, be
filled by direct recruit-
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(1) [1967] 2 S.C.R 703.
706

ment via Conbi ned Conpetitive Exami nation and the remaining
33-1/3% by pronotion on the basis of selection from G ade
1l (Cass Il service). This order was held to be statutory
by this Court in Jaisinghani’s case(l).

On 1-1-1952 all the petitioners were pronoted as |.T.Os.
Class 1, Gade 1, and confirned also as such on the sane

dat e. In February 1952, a committee nmet for four days to
consider the Rules governing the seniority of Inconme tax
officers, Cass 1, Grade Il and representations received
against the draft seniority list. They made alterations in
the Seniority rules and in one of these neetings, it was
deci ded

"As regards the representations nade by sone
of this batch of direct recruits regarding the
date of approval by the Union Public Service
Conmi ssion of the 1948 batch of pronotees, the
position is that four of them(S. Nos. 67 to
70) wer e actual ly pr onot ed on t he
recomendations of the Departmental Pronotion
Comm ttee held on 21-7-48. Fifteen others (S
Nos. 72 to 86) were pronoted on t he
recomendati ons of the Departmental Pronotion
Commi'ttee held on 29-4-1949, but the records
show that the neeting was originally convened
for 6-9-48 and the agenda etc. had been
circulated in advance  of this date. The
nmeeti ng had, however, to be postponed severa
times due to the personal inconvenience of the
Menbers of the U P.S.C. and of the Centra
Boar d of Revenue. I'n these speci a
circunstances, it was considered that the
pr oper t hi ng woul-d be to treat t he
reconmendati ons of “this Departnmental Pronotion
Commttee as if it had actually been held in
Sept. 1948. The result is that both batches
of pronotees of 1948 will renmain senior to the
direct recruits fromthe 1945 Exaninati on who
joined in 1946."

In the serial Nos. 72-86 mentioned above, exist the nanmes of

the present respondents 12-24 and respondents 29 and 30. It
is contended before us that this decision was arbitrary and
not warranted by any rules or principles. It is further

contended that the decision was made in 1952 and therefore
it isliable to be challenged in a petition under Art. 32 of
the Constitution.

On the material on record it is not possible to say  that
this decision was actually taken in 1952 and not on 29-4-49
or thereabout when The Departnental Pronotion Commttee et
and the list was prepared on 24th January 1950. The fact is
that the seniority of the respondents (Srl. Nos. 72 'to 86)
seens to have been fixed on the basis that the Departnenta
Promoti on Committee nmeeting took place on 6-9-1948.

[1967] 2 S.C.R 703.

707

W nmay here reproduce the relevant Seniority rules made in
1949, 1950 and 1952 : -

Rul es regul ating Seniority of Class 1, Grade Il, Income tax
Oficers.
Rule I (f), I (i) and | (ii) remain the same in the three

years and read thus
(f) The seniority of di rect recruits
recruited on the results of the exam nations
held by the U P.S.C. in 1944, and subsequent
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years shall be reckoned as follows :-

(i) Direct recruits of an earlier
exam nation shall rank above those recruited
froma subsequent exami nation

(ii) The Direct recruits of any one
exam nation shall rank inter se in accordance
with the ranks obtained by them at that
exam nati on.

There was a change inrule (iii), and the
three different versions are reproduced bel ow
As on 9-9-1949

(iii) The promptees who have been certified by
the Comm ssion in any cal endar year shall be
senior to all direct recruits who conplete
their probation during that year or after and
are confirmed with effect froma date in that
year or after.

As on 24-1-1950 :

(iii) The pronotees who have been certified by
the  Comm ssion in any cal endar year shall be
senior to _all direct recruits who conplete
their probation-during that year or after and
are confirmed with effect froma date in that
year or after.

Provided that a person initially recruited as
Class I'T Income tax officer, but subsequently

appointed to Class | onthe results of a
conpetitive exam nation conducted by the
Federal Public Service Comni ssion shall, if he

has passed the departnmental exami nation held
before his appointment to d ass

vice, be
deenred to be a pronotee for the purpose of
seniority. As on 5-9-1952
(iii) Oficers promted in accordance with the
recomendati on of the Departmental Pronotion
Conmittee before the next neeting of the De-
partrmental Pronotion Committee shall 'be senior
708
to all direct recruits appointed on the
results of the exam nations held by the Union
Public Service Comm ssion during the Cal endar
year in which the Departnental Pr.onot i on
Conmittee nmet and the three previous years.

On 1-8-53, arevised seniority list was .issued. In the

neantime, the |I.R S. Association objected to the weightage
principles and suggested changes in it and also “desired a
revision of the seniority list to correct the  disadvantage
due to excess pronotions.

Various representations were nmade by individual direct re-
cruits as well as the Indian Revenue Service (lncome tax)
Associ ati on. The case of the Governnment is that | these
representati ons were not acceptable because in fact ‘there
were no excess pronotion during the period 1945-1950.

In 1955 and 1956, the petitioners were pronbted as Asstt.
Conmi ssioners on different dates. Representations continued
to be made in 1954, 1955, 1956, 1958, 1959. Not only were
the representations nade but an interview with the Finance
M nister also took place in 1960. In spite of t he
CGover nient rejecting the representations, fresh
representations continued to be nmade.

On 25-4-62 Jaisinghani filed a Wit Petition in the High
Court and the High Court delivered its judgnent on 11-3-64.
Agai nst this decision Jaisinghani filed an appeal to this
Court. Awit petition was filed by Joshi in the Suprene

Ser
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Court and this Court delivered its judgnment in Jaisinghani’s
Appeal and Joshi’s Wit Petition on 22-2-67, and the present
Wit Petition was filed in July 1967.
It seems to us that there is force in the prelimnary points
raised by the Attorney General, and it is not necessary to
deci de the various points raised by the petitioners. It is
settled law that the Constitution has no retrospective
operation.
In Pannalal Binjrai v. Union of India(l), Bhagwati J. speak-
ing for the Court says :
"It is settled that Art. 13 of t he
Constitution has no retrospective effect and
if, therefore, any action was taken before the
conmencenent of the provisions of any | aw which
was a valid law at the time when such action
was taken, such action cannot be challenged
and the | aw under- which such action was taken

cannot be
(1) 19571 SC R 33, 266
709

questioned as unconstitutional and void on the
score of “its ~infringing, the f undanent al
rights enshri ned in Part [11 of t he
Constitution (See Keshavan Madhava Menon v.
The State of Bonbay)."
The decision of this Court in Shanti Sarup v. Union of India
and Os. (1) is distinguishable. |In that case the facts were
that the Government of U P. passed an order purporting to be
u/'S 3(f), UP. Industrial D sputes Act. 1947, by which they
appointed one of the partners of the firm as 'authorised
controller’ of the undertaking. In 1952 the Union of India
passed an order purporting to be nade under sec. 3(4), of
Essential Supplies (Tenporary Powers) Act, 1946, by which
the Central Governnent appointed the same person, as an
aut horised controller under the provisions of that section
and directed him to run the said undertaking to the
exclusion of all the other partners. The petitioner before
the court under Art. 32 contended that both the orders were
illegal and conflicted with the fundanmental rights of the
petitioner under Art. 13(1) of ‘the Constitution. The
Attorney General appearing for the Central Gover nnent
conceded before the Court that the inmpugned orders did  not
cone within the purview of and were not warranted by the
provi sions of the Acts,under which they purported to have
been passed. The only point he took was t hat t he
petitioner could not cone before the Court tinder Art. 32 of
the Constitution inasnuch as there was no fundanental right
in existence when the first order of the U P. Governnent was
passed in July 1949 and no fresh act of dispossession had
taken place since the Constitution cane into force. Thi s
Court repelled the contention observing that in the first
pl ace, the order against which this petition was primarily
directed was the order of the Central CGovernment passed in
Cct. 1952 and whether or not the earlier order of the U.P
Government was formally withdrawn, it was this later order
upon which the respondent 3 based his right to retain
possession of the properties. Tile order of the Centra
CGovernment nust, therefore, be deermed to have deprived the
petitioner of his property within the meaning of Art. 31 of
the Constitution as construed by this Court. It was further
observed : "But even assuming that the deprivation took
place earlier and at a tine when the Constitution had not
come into force, the order effecting the deprivation which
(1) A I1.R 1955 S.C. 624,
710
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continued from day to day nust he held to have cone into
conflict wth the fundanmental rights of the petitioner as
soon as the Constitution came into force and becane void on
and fromthat date under Art. 13(1) of the Constitution."
It is this passage which is strongly relied on by the
| earned Counsel for the petitioners.
In our view this passage has no application to the facts of
this case. In a nunber of subsequent decisions of this
Court the passage has been held to be applicable only to the
facts in that case
In Sri Jagadguru Nari Basava Raj endra Swam of Gavinutt
V. Conmi ssi oner of Hindu Religious Charitable Endownents,
Hyder abad, (1) Gajendragadkar C. J. observed thus regarding
the aforesaid passage
"Wth respect, we are not prepared to hold
that these observations were intended to |ay
down an unqualified proposition of |aw that
even if  a citizen was,’ deprived of his
fundanental rights by a valid schenme franed
under a valid law at a time when the Constitu-
tion was not-in force, the nere fact that such
a scherme woul d continue to operate even after
the 26th January 1950, woul d expose it to the
risk of having to face a chall enge under Art.

19. /If the broad and unqualified proposition
for which M. Sastri contends is accepted as
true, then it would virtually nake the

material provisions of the Constitution in
respect of fundanental rights retrospective in
operation.”

In Kuru Datta Sharma v. State of Bihar (2)
Shanti Sarup’s case(3) was distinguished in
the foll owi ng words

"We are unable to construethese observations
as af f ordi ng, any assi st ance to t he
appellant..........

We have held that the |egislation under which
the appellant’s rights were ext i'ngui shed,
subject to his claimfor conpensation, 'was a
valid law. It would therefore followthat the
appel lant could have no rights which could
survive the Constitution so as to enable  him

to invoke the protection of Part Il thereof."
(1) [1964] 8 S.C R 252. (2) [1962] 2 S.C R 292.
(3) AIl.R 1961 S.C 624.
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It seens to us that the petitioners cannot conplain of the
breach of Arts. 14 and 16 of the Constitution in respect of

acts done before the Constitution came into force. These
acts in this case were (1) appointnents of the respondents
to Incone Tax officers Class |, Gade |l Service;, (2)

Seniority List as existing on 1-1-1950; and (3) t he
Seniority Rules of 1949 and 1950, in so far as they had
effect up to January 26, 1950. It will be recalled that
first seniority list was prepared as on January 1, 1950 and
even if the seniority list was finally settled after the
Constitution canme into force, the Rules to be applied were
the Seniority rules of 1949 and 1950. 1In other words, if
the list had been finally settled on January 1, 1950, it is
cl ear that no appeal could be made to Arts. 14 and 16 of the
Constitution. The fact that the List was prepared after the
Constitution cane into force would not enable the
petitioners to appeal to Arts. 14 and 16. The position is,
however, different in so far as changes were nmade in the
Seniority List as a result of change in the 1952 Seniority
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Rul es. These changes were post-constitution and if they
are hit by Art. 14 and Art. 16 of the Constitution, the
petitioners would have the right to conplain of the breach
of their fundamental rights under these Articles.
But in so far as the attack- is based on the 1952 Seniority
rules, it nmust fail on another around. The ground being
that this petition under Art. 32 of the Constitution has
been brought about 15 years after the 1952 Rules were
promul gated and effect given to themin the Seniority List
prepared on August 1, 1953. Learned Counsel for the
petitioners says that this Court has no discretion and
cannot dismss the petition under Art. 32 on the ground that
it has been brought after inordinate delay. W are unable
to accept this contention.. This Court by mgjority in Ms.
Tirl okchand Moti Chand’s case(1l) held that delay can be
fatal in certain circunstances. W may nention that in
Laxmanappa Hanumant appa Jankhandi v. The Union of India &
Anr. (2), Mhajan, C _J. observed as follows :-
"Fromthe facts stated above it is plain that
the  proceedi ngs taken under the inpugned Act
XXX of 1947 concluded so far as t he
I nvesti gati on Conmi ssion is concerned in
Septenber 1952, nore than two years before
this ‘petition was presented in this Court.
The assessnent orders under the |Income tax Act
itself ~were nmde against the petitioner in
Novenber 1953.
In these circunstances, we are of the opinion
that ‘he is entitled to no relief. under the
provisions of Art. 32 of the Constitution. It
was held by this Court in Ranjilal v. Incone
tax O ficer, Mhindergarh-that as
(1) [1969] S.C, Cases 110.
(2) [1955] S.C.R 769
712
there is a special provisionin Art. / 265 of
the Constitution that no tax shall be |evied
or collected except by authority  of |aw,
clause (1) of Art. 31 nust therefore be
regarded as concerned wth deprivation of
property otherw se than by the inmposition _or
collection of tax, and inasmuch as the right
conferred by Art. 265 is not a right conferred
by Part 11l of the Constitution, it could not
be enforced under Art. 32. J1n view of this
decision it has to be held that the petition
under Art. 32 is not maintainable in the
situation that has arisen and | that even
otherwise in the peculiar circunmstances /that
have arisen, it would not be just and proper
to direct the issue of any of the wits the
issue of which is discretionary wth this
Court." (enphasis supplied).
The | earned Counsel for the petitioners strongly urges  that
the decision of this Court in Ms. Tilokchand Mtichand s
case(l) needs review But after carefully considering the
matter, we are of the view that no relief should be given to
petitioners who, without any reasonabl e expl anati on
approach this Court under Art. 32 of the Constitution after
inordinate delay. The highest Court in this |land has been
given Oiginal Jurisdiction to entertain petitions under
Art. 32 of the Constitution. It could not have been the
intention that this Court would go into stale demands after
a | apse of years.
It is said that Art. 32 is itself a guaranteed right. So it
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is, but it does not followfromthis that it was the
intention of the Constitution makers that this Court should
discard all principles and grant relief in petitions filed
after inordinate del ay.

We are not anxious to throw out petitions on this ground,
but we nust adm nister justice in accordance with |aw and
principles of equity, justice and good conscience. It would
be unjust to ,deprive the respondents of the rights which
have accrued to them Each person ought to be entitled to
sit back and consider that his appointnent and pronotion
effected a long time ago woul d not be set aside after the

| apse of a nunber of years. It was on this ground that this
Court in-Jaisinghani’s case ( 2 ) observed that the order
in-that case would not affect Cass Il officers who have
been appointed permanently as Assistant Comm ssioners. In
that case, the Court was only considering the challenge to
appoi ntnents and pronotions nmade after 1950. 1In this case,
we are asked to consider the validity of appointnments and
pronotions made during the periods of 1945 to 1950. | f

there was adequate reason in-that case to | eave out O ass |
of ficers, who had been appointed  pernanently Assistant
Commi ssioners, there is nuch nore reason in this case that
the officers who are

(1) [1961] SC Cases 110.

(2) [1967] 2 S.C. R’ 703.
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now per manent Assistant Conmi ssioners-of | ncome tax and who
were appointed and pronoted to their-original posts during
1945 to 1950, should be left al one.

Learned Counsel for the petitioners, however, says that

there has been no undue del ay. He ~says that the
representati ons were being received by the Governnment al

the tine. But there is alimt to the time which can be
consi dered reasonable for making representations. I'f the

Government has turned down one representation, the naking of
anot her representation on simlar |lines would not enable the
petitioners to explain the delay. Learned Counsel for the
petitioners says that the petitioners were under the
i mpression that the Departnental Pronotion Conmittee had
held a neeting in 1948 and not on April 29, 1949, .and the
real true facts came to be known in 1961,  when the
Government nmentioned these facts in their letter dated
Decenber 28, 1961. W are unable to accept this
explanation. This fact has been nentioned in the mnutes of
the neeting of the Committee which nmet in Feb. 1952 and we
are unable to believe that the petitioners did not cone to
know all these facts till 1961. But even assuming that the
petitioners canme to know all these facts only in Dec. 1961
even then there has been inordinate delay in presenting the
present petition. The fact that Jaisinghani’s case(l) was
pending before the High Court and later in this “Court is
also, no excuse for the delay in resenting the present

petition. In the result, the petition fails and is
di sm ssed. There will be no order as to costs.
G C Petition di sm ssed.

(1) [1967] 2 S.C.R 703.
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