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PETI TI ONER
HARI DEV M SRA

Vs.

RESPONDENT:
JAMUNADAS AGARWAL & CORS

DATE OF JUDGVENT17/02/1989

BENCH:
KULDI P SI NGH (J)
BENCH:

KULDI P SI NGH (J)
SHETTY, K. J. (J)
AHVADI, A M (J)

Cl TATI ON
1989 SCR' (1) 756 1989 SCC (2) 112
JT 1989 (1) 356 1989 SCALE (1)455
ACT:

U P. Uban Building (Regulation of " Letting Rent and
Eviction) Act, 1972--Sections 3(i) and 20(2)(a)--Eviction of
tenant for default-Landlord raising a new plea that tenancy
was for furnished house-Wether permissibleto raise such
pl ea.

HEADNOTE:

The respondent-landlord filed a suit for eviction of the
appel | ant stenant fromthe house in-question on the ground of
failure to pay rent and for realisation of arrears of 'rent.
VWil e the respondent pleaded that the rate of rent was Rs.70
per nonth, the appellant contended that it was only Rs.40
and not Rs.70, and that he was paying Rs.30 per nonth for
the furniture, provided by the |landlord which he returned
sonmetine after the tenancy comenced.

The trial court dismissed the suit holding that the rate
of rent was Rs.40 per nonth and, as such, the appellant ~ was
not defaulter. In the revision filed by the respondent, the
Revi si onal Court held that the rent was Rs. 70 per nonth.

The appellant filed a wit petition before the  High
Court, which quashed the revisional order and renanded the
case for deciding the revision petition afresh.Thereafter,
the revisional court again allowed the revision

The appel | ant chal | enged the revisional order before the
Hi gh Court which dism ssed the sane.

In the appeal, by special leave, it was contended on
behal f of the appellant-tenant that in the face of | clear
adm ssion of the respondent in the receipt, the rent of the
house was Rs. 40 per nonth, and that the anount of Rs.70 per
nonth nentioned in the rent note had been explained in the
receipts, to be Rs.40 as house rent and Rs.30 for furniture.
On behalf of the respondent, it was contended that the
t enancy
757
was for a furnished building and failure to pay a part of
the rent, in respect of furniture, would attract the provi-
sions of s. 20(2)(a) of the U P. Urban Building (Regulation
of Letting Rent and Eviction) Act, 1972 and the appellant
was liable to be ejected. It was al so contended that the
tenancy being of a furnished house the tenant could not
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under law, unilaterally surrender part of tenancy.
Al'l owi ng the appeal

HELD: It was never the case of the respondent at any
stage that furni shed house was given on rent to the appel-
lant. In the notice before filing the suit and in the
plaint, it was specifically pleaded that rent of the house
was Rs.70 per month and the tenant was in arrears. 1In the

witten statement, appellant took a clear stand that the
rent of the house was only Rs.40 and Rs.30 was for the
furniture, which according to him was returned after the
commencemnent of the tenancy. [760C- D

In the face of clear pleadings on the record, it is
inmpermssible to raise the plea that the landlord rented a
furnished house to the tenant. It would be contrary to the
pl eadi ngs. That apart, neither before the trial court nor
before the Revisional Court and not even before the Hi gh
Court this plea was raised. [760F]

The trial court relied upon the rent receipts, 39/C and
40/ C, produced by the appellant. It was clearly nentioned in
the receipt 39/Cthat Rs.40 were towards house rent and
Rs.30 towards furniture charges and Rs.3 towards water and
electricity charges. The respondent adnmitted the contents of
the receipt but explained that Rs.30 towards furniture
charges was nentioned at the request of the tenant. [758G H]

In the face of /'the clear adm ssion by the .respondent in
the two receipts, the finding of the Revisional Court that
the monthly rent was Rs. 70 is erroneous. [ 759D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 912 of
1989.

From the Judgnent and Order dated 11.5.1988 of the
Al | ahabad Hi gh Court in Msc. WP. No. 7886 of 1985.
Yogeshwar Prasad and Ms. Shobha Dikshit for the Appellant.
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Sati sh Chandra and Madan Lokur for the Respondents.
The Judgnent of the Court was delivered by

KULDI P SINGH, J. Special |eave granted.

This appeal arises out of a suit filed by respondent
(plaintiff) landlord in the Court of Judge, Small Causes,
Gor akhpur, for eviction of the appellants (defendant) tenant
from the house in question on the ground of failure to pay
the rent and for realisation of arrears of-rent  and el ec-
tricity charges anounting to Rs.2,560.60. |t was  pl eaded
that the tenant was to pay a monthly rent of Rs.70 apart
fromRs.3 per nonth as water and electricity charges and was
in arrears since July, 1979 which he failed to pay. The
appel l ant contested the suit mainly on the ground that the
rate of rent was not Rs.70 per nonth but it was only Rs. 40
and besides that he was provided with furniture by the
l andl ord for which he was paying Rs.30 per nonth. Hi s case
further was that sone time after the tenancy comrenced,  he
returned the furniture

The Judge, Snall Causes Court, by his judgnent dated
10th. Novenber, 1983, disnissed the suit holding that the
rate of rent was Rs.40 per nonth and as such the appell ant
was not a defaulter. The respondent filed a revision which
was al l owed by the Additional District Judge, Corakhpur. The
Revi sional Court held that the rate of rent was Rs.70 per
nonth. The appellant filed a wit petition against the
revi sional order before the Al ahabed Hi gh Court. The Hi gh
Court allowed the wit petition, quashed the revisiona
order and renanded the case for deciding the revision peti-
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tion afresh. Thereafter, the Revisional Court again allowed
the revision and set aside the judgnment of the Trial Court
and ordered ejectnment. The appellant again challenged the
revi sional order by way of a wit petition before the Alla-
habad Hi gh Court but the sanme was dismissed. Hence this
appeal
The Trial Court primarily relied upon docunents 39/C and
40/ C produced by the defendants. Docunent 39/Cis a receipt
by the plaintiff wherein details of Rs.73 are given. It is
clearly nmentioned in the receipt that Rs.40 were towards
house rent, Rs.30 towards furniture charges and Rs.3 water
and electricity charges. The plaintiff admtted the contents
of receipt 39/C but he explained that Rs.30 towards furni-
ture charges were nentioned at the request of the defendant.
The plaintiff strongly relied upon the rent note 97/ C where-
in nonthly rent of the house was nentioned at Rs.70. The
Trial Court rejected therent
759
note on /'the ground that the sane was not signed by the
def endant. ~Basing its findings onthe receipt 39/C, the
Trial Court dismssed the suit. The Revisional Court, on the
other hand, found force in the contention of the plaintiff
that the rent note 97/C was signed by the defendant. It was
hel d that the adm ssion, if any, of the plaintiff in receipt
391C is contradicted by the rent note 97/C and as such
cannot be taken into consideration. The Revisional Court
thus differed fromthe Trial Court and ordered ejectnent.
Before wus, the counsel for the appellant  Shri Prasad

contends that in the face of clear adm ssion of the respond-
ent in the receipt 39/C the rent of the house was Rs.40 per
nmonth. He further contents that the rent note, even if taken
i nto consideration, has been explained by thereceipts 39]C
and 40/ C. According to himRs.70 per nonth nentioned in the
rent note has been explained in the receipts to be Rs.40 as
house rent and Rs.30 for the furniture: We find force in the
contention of the |earned counsel. In the face of clear
adm ssion by the respondent in the two receipts the finding
of the Revisional Court to the effect that the nonthly rent
was Rs.70 is erroneous. Faced with this situation Shr
Satish Chandra, |earned counsel for the respondent “invited
our attention to Section 3(i) of the U P. U ban - Buil dings
(Regul ation of Letting, Rent and Eviction) Act, 1972 (here-
inafter called '"the Act’) and contends that the tenancy was
for a furnished building and as such failure to pay even
Rs.30 in respect of furniture would attract the provisions
of Section 20(2)(a) of the Act and the appellant is |liable
to be ejected. Section 3(i) and Section 20(2)(a) of the Act
are as under:

"Section 3(i)"building", nmeans a residentia

or nonresidential roofed structure ~and in-

cl udes- -

(i) any land (including any garden),
garages and outhouses, appurtenant to  such
bui I di ng;

(ii) any furniture supplied by t he
| andl ord for use in such building;

(iii) any fittings and fixtures affixed
to such building for the nore beneficia
enj oynment t hereof.

"Section 20(2)(a). "that the tenant is in
arrears of rent for not |ess than four nonths,
and has failed to pay the sane to the | andlord
within one nonth fromthe date of service upon
hi m of a notice of demand."

760
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Shri Satish Chandra contends that definition of building
under Section 3(i) includes any furniture supplied by the
 andl ord for use in such building and as such non-paynent of
part of the rent meant for furniture would anpbunt to arrears
of rent and the appellant having failed to pay the sane is
liable to be ejected. In other words, he contends that it
was a furni shed house which was let-out to the appellant. He
al so contends that tenancy being of a furnished house, the
tenant could not under law unilaterally surrender part of
the tenancy by returning the furniture. There may be some
force in the abstract proposition of |aw canvassed by Shri
Satish Chandra on the basis of Sections 3(i) and 20(2)(a) of
the Act, but there is no basis for himin the present case
to advance the sanme. It was never the case of the respondent
at any stage that furnished house was given on rent to the
appellant. In the notice before filing the suit, and in the
plaint it was specifically pleaded that rent of the house
was Rs.70 per month and the tenant was in arrears. 1In the
witten statenent appellant took a clear stand that the rent
of the ‘house was only Rs.40 and Rs.30 was for furniture
whi ch, according to the appellant, he returned after the
conmencenent of the tenancy. The respondent filed a replica-
tion to the witten statenent of appellant. In Cause 3 of
the replication the respondent denied that either the rent
was Rs.40 per month or Rs.30 was being charged for furni-
ture. He stated that neither any such goods had been sup-
plied to the appellant by himnor the rent was agreed at
Rs. 40 per nonth.

It is thus obvious fromthe pleadings that at no stage
t he respondent pl eaded that he had gi ven furni shed house on
rent to the tenant. Rather the supply of furniture was
categorically denied. In the face of clear pleadings on the
record it is inpermssible to raise the plea that the |and-
lord rented a furnished house to the tenant. It would be
contrary to the pleadings. That apart neither before the
Trial Court nor before the Revisional Court and not @ even
before the H gh Court this plea was raised. Therefore, there
is no force in the contention of Shri Satish Chandra and the
same is rejected.

This Appeal is, therefore, allowed. The judgments of the
Hi gh Court and of the Revisional Court are set aside. The
judgrment of the Trial Court is restored and the suit  of
respondent is dismssed. There will be no order as to costs.
N. P. V. Appeal al | owed.
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