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PETI TI ONER
CHANDRASWAM & ANOTHER ... APPELLANTS

Vs.

RESPONDENT:
CENTRAL BUREAU OF | NVESTI GATI ON

DATE OF JUDGVENT: 07/ 11/ 1996

BENCH
J.S. VERVA, B. N KIRPAL

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

A conplaint dated 25.8.1987 was received fromone Shr
Lakhu Bhai Pathak of = U K.  whereupon a case under Section
120B read with Section 420 |.P.C- was regi stered agai nst the
appel | ants.

In brief, the allegations of the aforesaid caonplai nant
were that during the vyear 1983, the appellants cane in
contact with the conplainant Lakhu Bhai® Pathak and led him
to believe that they wielded sufficient influence in India
to secure for him lucrative contracts in India. It was
further alleged that in the nonth of Decenber, 1983, the
appel | ants induced himto pay an anmpount of US$ one | akh for
procuring a contract for him This anount was  alleged to
have been paid to appellant No.1, Chandraswam, by two
cheques, one for US$ 27,000, dated 29.12.1983 and anot her
for US$ 73,000, dated 30.12.1983. Both the ~cheques were
stated to have been handed over to appellant No.1 on January
4, 1984 in New York

Both the appellants denied the aforesaid al l'egations as

being false and basel ess. However, on the aforesaid
conpl ai nt having been | odged, the appellants were arrested
on 13.2.1988 but were ordered to be released on bail, vide
order dated 17.2.1988 of t he | ear ned Addl . Chi ef
Metropol itan Magi strate, New Del hi. While passing the order

sone conditions were inposed including one “that the
appel l ants woul d not |eave the country wthout | prior
perm ssion of the Court and they woul d join t he

i nvestigation as and when required.

On an application being filed, the Hi gh Court of Delnhi
vide order dated 4.8.1988, allowed the appellants to go
abroad on certain conditions. Thereafter, the appellants
went abroad on a nunber of occasions after securing
permssion from the Delhi Hgh Court. The Ilast such
perm ssi on was granted under order dated 4.9.1995.

Pursuant to the order passed by this Court on
28.11.1995 in a Public Interest Litigation, being Wit
Petition No.640 of 1995 (Anukul Chandra Pradhan v. U O1l. &
Anr.), which was confirmed by order dated 2.4.1996, the
appel l ants have been restrained fromgoing abroad. In reply
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to the aforesaid wit petition, the respondent stated that
the investigation in the first information report | odged by
Lakhu Bhai Pat hak was still pending. Thereafter, on
12.4.1996, the respondent filed a charge-sheet in the Court
of the Chief Metropolitan Magistrate (C.MM), Delhi,
against the two appellants. The CMM, Delhi, vide order
dated 2.5.1996, took cognizance of the offence and issued
non- bai | abl e warrant s agai nst bot h t he appel | ants.
Consequent thereto, the appellants were arrested in Madras
on 2.5.1996 and have been in custody since then. The
appel l ants, on 3.5.1996, filed an application f or
cancel l ation of the non-bailable warrants and also noved
anot her application for grant of bail. Bot h t hese
applications were dismssed by the CMM on 4.5.1996.

He al so passed an order cancelling the bail granted earlier
to the appellants on 17.2.1988.

The orders dated 2:5.1996 and 4.5.1996 were chal |l enged
by appellant No.1l under Section 482 C.P.C before before
the High Court, ~but wthout success. By order dated
8.5.1996, the prayer for bail was rejected by the Hi gh Court
of Delhi. - Thethree nmain grounds for rejecting bail were;
(i) new material had cone to light; the C B.1. apprehended
that the appellants may tanper with the evidence; and (iii)
the Supreme Court had restrained the appellants from going
abroad in view of the apprehension expressed by the C.B.I.

Charges were then franed by the C.M M, Del hi, against
the appellants on 21.5.1996. Thereupon, another application
for bail, being Crininal Msc. (main) No.1267/1996, was
filed in the H gh Court of Del hi but the same was di snissed
on 24.5.1996. The trial of the appellants then commenced on
3. 6.1996.

Applications for bail were againfiled by appellant
No. 1 before the Additional Chief Metropolitan Mgistrate and
Speci al Judge, Delhi but were dismssed on 6.6.1996 and
7.6.1996 respectively.

On 5th, 7th and 8th July, 1996, the conpl ai nant Lakhu
Bhai Pathak was examined and partly cross-exam ned. On the
basis of his statenent, the CMM Delhi, vide ‘his order
dated 9.7.19961 added the forner Prime Mnister of / India
Shri P.V. Narasinmha Rao as an accused to the crimna
conspi racy and he was sumoned for the of fence under Section
120(B) read wth Section 420 1.P.C. ~The sunmons were
returnable on 24.7.1996. The dates which were earlier fixed
for recording of evidence in the trial were cancel led.

On 21.9.1996, charges were ordered to be framed agai nst
the newy added accused but no further evidence has since
been recorded. Renmining cross-exam nati on alone remains in
the testimony of Lakhu Bhai Pat hak

In the neantime, after summons were issued by the
CMM, Delhi, to Narasinha Rao, the appellants noved yet
another application for bail before the CMM, Delhi. The
said application too was disnissed on 10.7.1996. Another
application for bail was filed by the appellants before the
CMM, Delhi, but the same was dismssed on 3.8.1996
Thereupon a petition wunder Section 482 C.P.C., being
Criminal Msc.(nmain) No.2068/1996, was filed in the High
Court of Delhi challenging the said order dated 3.8.1996.
The main contention which was raised in the H gh Court was
that the prosecution evidence had started on 23.6.1996 and
as the trial of the appellants had not concluded within a
period of 60 days from the first date for taking the
evidence, they were entitled to be released on bail under
Section 437(6) of Cr.P.C

The High Court by the inpugned j udgrment dated
17.9.1996, reiterated its wearlier order dated 8.5.1996,
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whereby it had held that bail could not be granted to the
appel l ants as there was an apprehension that they may, if
rel eased on bail, tanper with the evidence or influence the
wi tnesses. The Hi gh Court rejected the contention of the
counsel for the appellants that the provisions of Section
437(6) Cr.P.C. gave a nmndate to the Court that in case of
non-conpl i ance of the provisions of the said Section, it had
no option but to release the appellants on bail observing
that there was strong apprehension that the appellants may
tamper with the evidence and influence the w tnesses, if
they were admitted to ba

It was contended by the |earned counsel on behalf of
the appellants, challenging the aforesaid decision dated
17.9.1996 of the Delhi High Court, that the provisions of
Section 437(6) C.P.C. were clearly applicable in the
present case and that the appellants should be rel eased on
bail. It was further contended that, taking all the facts
and circunstances of the case into consideration, this was a
fit case where the bail should not have been refused.

M. K-N. Bhatt, |earned Additional Solicitor Genera
submitted that there was an apprehension that if the
appel l ants were released on bail, they might try to
i nfl uence the witnesses or tanmper with the evidence.

We propose to examine the plea for grant of bail by
looking at the totality of the facts and circunstances of
the case at this stage, without going-into the question of
interpretation or applicability of Section 437(6) Cr.P.C. So
al so, we do not propose to exanmine if the cancellation of
the bail granted to the appellants earlier in point of time
was justified.

The conplaint relates to an offence alleged to have
been committed by the appellants nearly 16 years ago. Not
much progress has taken place in the  conduct of the
proceedi ngs but the exam nation-in-chief and a part of the
cross-exam nation of the conplainant, the main wtness, has
been conpleted. The appellants have been in custody since
2.5.1996. The only reason put forth by the trial court, as
well as the High Court, for not rel easing the appellants on
bail is that there is an apprehension that they are/likely
to influence the witnesses or tanper with the evidence. The
main witness in the present case is the conpl ai nant hinself,
who has been zeal ously pursuing this case since 1987. It is
his perseverance throughout these |ong years that has made
it possible for the case to reach the stage at ~which it
presently stands. H's comitnment to see ~the -prosecution
reach its logical end is strong and he is not likely to be
i nfluenced by the accused. 1In spite of our. query at the
hearing, the |l earned Additional Solicitor General was unable
to point out any evidence which could now be tanpered or
i nfluenced by the accused. W are, therefore, not satisfied
that if the appellants are released on bail, they would be
ina positionto influence the witnesses, the main wtness
bei ng the conpl ai nant hinmsel f, or tanper with the evidence.

Section 437(1) provides that when any person accused
of, or suspected of, the Commission of any non-bailable
of fence is brought before a Court, he nay be released on
bail unless his case falls in clauses (i) or (ii) thereof.
The present case is not covered by the said two clauses.
Therefore, ordinarily, a person who is suspected of having
committed an offence under Section 120B read with Section

420 |.P.C. would be entitled to bail; of course the
par amount consi deration would always be to ensure that the
enl argenent of such persons on bail will not jeopardise the
prosecution case. Any such |likelihood is not shown by the

| ear ned Additi onal Solicitor General. Mreover, the |earned
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counsel for the C.B.lI. had admtted before the H gh Court
that there was nothing to indicate any attenpt of tanpering
by the accused in India or abroad during the |ong period
available to themearlier. There is no reasonable basis for
such an apprehension now at this stage and in the existing
ci rcumst ances.

It was pointed out fromthe Hi gh Court’s order dated
8.5.1996, that the statements of WE. MIllar and Kishore
Kandar reveal ed that the appellants had indulged in simlar
activity of cheating a nunber of persons and therefore the
apprehensi on was not msplaced. W failto see howthat is a
factor supporting the apprehension of tanmpering in this
case.

Looking at the nature. of the offence which is alleged
to have been committed, and the facts and circunstances now
in existence, we are of the view that the appellants shoul d
be rel eased on ball in this case, subject to the inmposition
of the necessary conditions. W nake it <clear that this
order is /subject to the requirenent of the appellants
remaining in custody by virtue of any order nade in
connection with any other crinme by  the conpetent court or
authority. This is so, because of several other cases
pending in courts against ~the appellants, and sone other
crimes alleged to have been commtted by them

Accordingly, without expressing any opinion on the
nerits of the case, ' we direct that both the appellants be
rel eased on bail, unless required to be detained by any
order made in any other case/crime, on their furnishing bai
bonds for a sum of Rs.one |akh each with one surety in like
amount each. But this order is subject to the appellants
strictly adhering to the follow ng conditions:

(1) The appellants will not |eave
the country;
(2) The appellants shall not nake

any attenpt to contact any of the
prosecution witnesses, directly or
through any ot her person, or (in any
other way try to tanper with the
evi dence or influence any wtness
inthis case or any other case
against them or any other crine
under i nvestigation by any
gover nment agency;

(3 ) If the appellants desire to
go out of Delhi, they shall give
prior information to C. B.l. about
their progranmre, i ncl udi ng t he
pl aces and addresses where they can
be contacted during that period;

(4) The appellants shall cooperate
in the early conpletion of the
trial and shall attend the hearings
unl ess exenpt ed;

(5) The appellants shall intimte
the place of their resi dence and
shall not change the same wthout
prior intimation to the respondent
of their i ntention to shift
el sewhere

(6) The appel lants w Il appear
before the concerned officer of the
C.B.l. or any other governnent
agency  whenever required in
connection with any crime or matter
under investigation.
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The judgrment of the H gh Court is set aside and this

appea

is disposed of in the aforesaid terns.




