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PETI TI ONER
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BENCH

S.C. AGRAWAL, S.C. SEN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. C. AGRAWAL, J. :

Speci al | eave granted.

This appeal is directed against the judgnent of the
Central Adm nistrative Tribunal, Principal Bench, New Delh
(hereinafter referred to as “the Tribunal’). It relates to
enpanel nent and appoi ntnment on the post of Secretary to the
CGovernment of India or equivalent post. -Respondent No. 1
(hereinafter referred to as the respondent’) is a nenber of
the I ndian Adm nistrative Service (1.A'S.) belonging to 1962
batch. In February 1990 he was pronoted as Additiona
Secretary. In 1993 a Special Commttee consisting of the
Cabi net Secretary, the Principal Secretary to the /'prine
M nister and the Hone Secretary prepared a panel of 'I.A S.
of ficers of 1962 batch for appointnent as Secretaries to
the Government of India or equival ent post. The said pane
was considered by the Appointnments Conmttee of the Cabinet
(for short* ACC') of the Governnent of India and appointnents
were made on the posts of Secretaries in March 1993. The
respondent was not enpanell ed and hence he was not appointed
as Secretary. Feeling aggrieved by the said nonconclusion in
the panel, he filed a petition (O A No. 539 of 1994) before
the Tribunal which has been allowed by the inpugned
judgrment dated May 14, 1996. The Tribunal has decl ared 't hat
the action of the appellants in Qritting the nane of the
respondent from the panel prepared for appointnent to the
post of Secretary to the CGovernnment of India or equival ent
post wi thout proper consideration of his case is arbitrary,
unsust ai nabl e and void and has directed the appellants to
consider the suitability of the respondent for enpanel nent
and appoi ntrent on the post of Secretary to the Governnent
of India or equivalent post afresh as on the date on which
respondents Nos. 2 to 10 herein were considered for
enpanel nent after taking into account Annual Confidentia
Reports (ACRs) of the respondent for the relevant period and
other relevant facts and materials in the light of the
gui del i nes contained in paragraph 14 of the Central Staffing
Scheme and, if on such consideration the respondent is
found suitable, the Tribunal has directed the appellants to
consi der his appoi ntnent on one such post.
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The Central staffing Schene, as contained in the Ofice
Menor andum dated July 15, 1992 issued by the Governnent of
India, Mnistry of Personnel, Public Gievances and Pensions
(Departnent of Personnel & Training), prescribes the
procedure for selection for appointment of officers to
Secretarial posts of and above the rank of Under Secretary
to the Government of India and to certain inportant
nonsecretarial posts. Paragraph 14 of the said Schene
relates to the posts of Additional secretary/ Specia
Secretary/ Secretary and reads as under: -

"14. Selection for inclusion on the

panel of officers adjudged suitable

for appointnent to the posts of

Addi tional Secretary or Specia

secretary/ Secretary to t he
CGovernment  of I ndia and Post s
equi val ent thereto, wi | | be

approved by the ACC on the basis of

proposal s subnitted by the Cabinet

Secretary. In this t ask, t he

Cabinet Secretary may be -assisted

by a Speci al Conmittee of

Secretaries f or dr awi ng up

proposal s for the consideration of

ACC. As far as possible, panels of

suitable officers wll be drawn up

on an annual basis considering al

officers of a particular year of

allotment fromone service together

as a group. lnelusion in such

panels will be through the process

of strict selection and eval uation

of such qualities as nerit,

conpet ence, |eadership and aflair

for participating in the policy-

maki ng process. Posts ~at these

l evel s at t he Cent er filled

according to the Central Staffing

Scheme are not to be considered as

posts for t he bet t er ment of

promoti on prospects of any service.

The needs of the Central Governnent

woul d be the par anmount

consideration. Wile due regard

woul d be gi ven to seniority,

filling up of any specific post

woul d be based on nerit, conpetence

and the specific suitability of the

of ficer for a particular vacancy in

the Central Covernment."

Before the Tribunal the respondent assailed  his non-

sel ection on the follow ng grounds: -

(i) the Special conmittee has not been constituted in
accordance with the provisions contained in the
Central Staffing Schene inasnmuch as one of the
nmenbers, nanely, Shri AN Varma, Principa
Secretary to the prime Mnister, being a retired
secretary to the Government of India, could not be
| egal | y appointed as nenbers of the Committee;

(ii) the selection nade by the Special Conmittee is
vitiated because officers junior to respondent
have been enpanel | ed overl ooki ng the seniority and
nerit of the respondent; and

(iii)as the respondent had been enpanell ed and
appoi nted as Addi tional secretary t he non-
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i nclusion of the respondent in the panel anobunts
to a col ourabl e exercise of power and was a result
of taking into consideration matters which are
extraneous and the selection is vitiated by |ega
mal a fi des.

None of these contentions found favour wth the
Tribunal. The Tribunal held that the principal Secretary to
the prime Mnister appointed by the Government of Indiais
also a Secretary di schargi ng governmental functions and
there is nothing in the Central Staffing Schenme to show that
a serving Secretary alone can function as a nenber of the
special commttee. The Tribunal also held that under the
Central Staffing Schene.  appoi nt nent to the posts of
Addi tional secretary/ Special Secretary and Secretary to the
Government of India and equivalent post are filled on
deput ati on basis on consideration of the various factors
mentioned in the said Scheme and such appointment is not by
way of ~pronotion but ~ by way of appointnment after strict
sel ection ‘and  evaluation of such qualifications as nerit,
conpetence, | eadership and flair for participation in the
pol i cy making process and that the paramount consideration
in making the selection is the need of the Centra
CGovernment and that it is incorrect to say that the
seniority must be  the determ ning factor for enpanel nent
and appointrment to the post of Secretary to the Governnent
of India. The Tribunal has further  found that though
respondent has alleged in his _application that the
proceedi ngs were vitiated by mala fides, it has not been
stated anywhere in the application that any wone of the
menbers of the Conmittee of the Special Secretaries or the
Cabi net secretary or the Appointnments conmttee of the
Cabi net has any special reason to be prejudiced agai nst him
and that the allegation that sone of the officers who had
conpleted the tenure of their deputation were allowed to
continue as Additional secretaries and have been appointed
as secretaries to the Government of India on the basis of
the panel does not ampbunt to an allegation of nala fides
since allowing any officer to continue beyond the period of
tenure of deputation has nothing to do with the process of
sel ection and enpanel nent. The tribunal has  observed that
even if the respondent had excellent service record
throughout his career and even though he is senior to
respondents Nos. 2 to 10, if the Cabinet Secretary with the
assistance rendered to him by the Special commttee of the
Secretaries did not find the respondent suitable for
inclusion in the panel and found respondents Nos.2 to 10
suitable for such inclusion, it is not possible to infer
legal mala fides if the case of the respondent had . been
properly considered. The Tribunal was of the view that since
there is no reason to assume that the preparation of the
panel by the Cabinet Secretary assisted by the Committee of
Speci al secretaries was not done properly, it could not
accede to the prayer of the respondent to call for records
of proceedings and the ACRs of the respondent as al so of the
of ficers who have been sel ected and enpanell ed and to nake a
conparative evaluation of nerits. The Tribunal, however,
perused the selection file and the ACRs of the respondent
with a viewto see whether the respondent has been duly
consi dered for enpanel nent in accordance with the guidelines
contained in paragraph 14 of the Central Staffing Scheme.
On a perusal of the said ACRs the Tribunal has found that
after his pronotion on the post of Additional Secretary in
1990 the respondent had earned outstanding entries in the
ACRs and excel |l ent conmendation fromthe M nisters concerned
throughout. The Tribunal has also referred to the M nutes of
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the neeting of the Special conmmttee of the Secretaries held
on Decenber 22, 1992 for the purpose of drawing up of the
panel for holding the post of Secretary and equival ent post

and has pointed out that in the said Mnutes nothing is
seen to be stated about the suitability or non-suitability
of the respondent. According to the Tribunal, while

enpanel nent is on the basis of strict selection though the
reason for non-inclusion in the panel need not be intinated
to the officer concerned, the selection proceedings should
indicate as to how a senior nmenber of the service did not
deserve to be included in the panel. Since there is nothing
toindicate in the Mnutes of the Special comittee of
secretaries or inthe file relating to the enpanel nent
anywhere that there has been an application of mind to the
nmerits of the respondent and his suitability for being
appointed to the post of Secretary to the Government of
India or equival ent post, the decision was taken w thout
application of ~mnd and thus arbitrary. The Tribunal
therefore, gave the direction referred to above.

Inthe matter of judicial review of a selection for
appoi ntnent _on a particular post the lawis well-settled by
the decisions of this Court. 1n Dal pat Abasahed Sol unke and
Qher V. Dr. B.S. Mhajan and Qhers, 1990 (1) SCC 305, it
has been laid down :-

It is needless to enphasise that it

is not the function of the court to

hear appeals @ over the decisions of

the Selection Committees and to

scrutinize the relative merits of

the candi dat es. \Wet her a candi date

is fit for a particular post or not

has to be decided by the duly

constituted Sel ecti on comm ttee

which has the expertise on the

subject. The court has no such

expertise. The decision of  the

sel ection commttee can be
interfered with only on limted
grounds, such as illegality or
patent materi al irregularity. in

the constitution of the Committee

or its procedure vitiating the

sel ection, or proved nmala fides

affecting the selection etc."

In Dr. Jai Narain Msra v. State of Bihar and Ors. 1971
(1) sCC 30, it was said :-

"So far as t he guestion of

suitability is concer ned, the
decision entirely rested with the
Governnent. |In other words, the

Covernment is the sole judge to
decide as to who is the nost
sui tabl e candi dat e f or bei ng
appoi nted as the di rector of
Agriculture. for discharging that
responsibility it was open to the
Governnment to seek the assistance
of the Public service Comm ssion

In our judgment the Hi gh Court was
not justified in calling for the
records of the Public service
Conmi ssion and going through the
noti ngs nade by various officers of
the Commi ssion as well as the
correspondence that passed between
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the Commi ssion fact t hat t he
CGover nment sought the assistance of
the commi ssion and not that of the
H gh Court for finding out the nost
suitable candidate. In this case
there was no conplaint of mala
fides either on the part of the
Government or the Conm ssion. That
being so the interference of the
Hi gh Court in the matt er of
sel ection made by the Governnent
was not [P. 32]

In Major GCeneral |.P.S. Dewan v.

Uni on of India and

QO hers, 1995 (3) SCC 383, it has been held that the
principle that adm nistrative orders affecting rights of the

citizens should

contai n reasons therefor

cannot be extended

to matters of selection and unless the rules so require, the
Sel ecti.on Conmittee/ Sel ecti on Board is not obliged to record
reasons why are selecting a particular
may be [at p. 389].

The Tribunal was conscious of the

power and has observed :-

22,

"Once a conpetent authority nakes a
sel ection for appoi nt nent or
enpanel nent considering all those
who are eligible in accordance with
rules, instructions or guidelines
then the Tribunal or High Court
will not act as  an appell ate body
and interfere on the -ground of
insufficiency of the naterial or
i ncorrectness of t he deci si on
applying its own yard stick. If the
deci sion naking process is not
vitiated the resul tant deci si-on
cannot be interfered with by the
tribunal on the ground that It if
were the Tribunal which took the
decision it would not have been the
sane. Even if on a perusal the file
relating to the selection on a
conparative assessment of the
nerits of the applicant viz-a-viz
respondents 3-11, t he Tri buna

comes to a conclusion that the
applicant was nore meritorious than
them the Tribunal cannot interfere
with the sel ection and
enpanel nent . "

“If it is seen that the Cabinet
secretary assisted by a Specia

commttee of Secretaries made a
sel ection consi deri ng al | t he
eligible officers in the light of
the guidelines contained in the
Central Staffing Schene, then we
are of the considered view that
interference would not be justified
even if a different view on the
sel ection may possibly be taken.™

person, as the case

l[imtations on its

The Tribunal |ooked into the mnutes of the neeting of
the Special Committee of the Secretaries held on Decenber
1992 to find out whether the nanme of the respondent was
pl aced before the said Committee for consideration for the
pur pose of enpanelment. The M nutes show, and this fact is
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not disputed, that the nane of the respondent was anobngst
the 81 I.A S officers of 1962 batch who were consi dered by
the Special Conmittee. In the said mnutes it is recorded
that the committee after screening the CR dossiders of al
the officers and keeping in view their record and experience
i ncl udi ng the concept ual and | eader ship abilities,
achi evenents and potential for general nmnagenent positions,
had reconmended 19 officers of 1962 batch of |.A S for
inclusion in the panel for holding the post of Secretary and
7 officers for holding non-secretarial posts. The nane of
the respondent was not included in those lists.

This would hold show that the Conmittee, Keeping in
view the record and experience including the conceptual and
| eadership abilities, and potential for general nmanagenents
positions, had reconmended 19 I.A S.. officers for holding
the post of Secretaries and 7 |.A S. officers for holding a
non-secretarial post. Mrely because the mnutes of the
Conmittee do not contain the reason for no-selection of the
respondent does not nmean that there has been no proper
consi deration of the nerits and suitability of the
respondent and as result the selection is vitiated. Fromthe
m nutes of the Special ~Committee it is evident that in the
matter of enpanel nent of officers the Special Conmittee has
taken into account the -criteria that are laid down for
hol di ng such selection in paragraph 14 of the Centra
Staffing Scheme and, therefore, it cannot be said that the
said selection is vitiated on account ~ of non-inclusion of
the name of the respondent in the panel.

Shri Ashok G over, the |earned senior counsel appearing
for the respondent, has |aid enphasis on the remarks in ACRs
about apprai sal of the perfornmance of the respondent
subsequent to his pronotion on the -post ~of Additiona
Secretary to which reference has been made by the Tribuna
in the inpugned judgment. The | earned counsel has subnitted
that since the perfornmance has been rated as outstanding and
excellent, the Tribunal was justified in holding that there
is no proper consideration of the case of the respondent by
the special Committee. W are unable to hold that 'since the
performance of the respondent after his pronmotion as
Addi tional Secretary had been found to be excellent and
out st andi ng, the non-inclusion of his name fromthe panel by
the Special Conmmittee nust lead to the inference that there
was no proper consideration of the merit and suitability of
the respondent for enpanel nent by the special Conmittee.

For the reasons aforementioned, the directions given by
the Tribunal in the inmpugned judgnment cannot be upheld and
have to be set aside. The appeal is, therefore, allowed, the
judgrment of the Tribunal dated May 14, 1996 is set aside and
O A No. 539 of 1994 filed by the respondent is dism ssed.
No order as to costs.




