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Leave granted in S.L.P. (C Nos. 22436-22437 of 1997.
These Appeal s can be disposed off by this comopn. Judgnent.
It nust be first nmentioned that these Appeals were on board
along with three other Civil Appeals.  After argunents on
behal f of the Appellants had taken place Civil Appeal No.
3221 of 1991, Civil Appeal No. 3503 of 1991 and G vi
Appeal No. 4133 of 1991 were wi thdrawn by the Appellants
t herein.

In these Appeal s the Appellants have | and wi th bungal ows
in Anbala Cantonnent area. As is being pointed out in
greater detail hereafter, the cases had, till this stage,
proceeded on the footing that the | and was granted to the
predecessors of these Appellants on "old grant terns".
These Appeals therefore are fully covered by the decision of
this Court in the case of Chief Executive Oficer vs.
Surendra Kumar Vakil reported in (1999) 3 SCC 555.

Before argunments are considered facts in these Appeals
need to be noted. 1In Cvil Appeal Nos. 917-918 of /1998
Noti ce of Resunption was given on 28th Septenber, 1973. A
Suit bearing No. 280 of 1975 was filed in the “Court of
Seni or Sub-Judge, Anbala, wherein the Oder of resunption

was challenged. In the Suit it was, inter alia, averred as
fol | ows:

"4, That the order of resunption of the above bungal ow
is illegal, invalid, malafide, whinsical, unconstitutiona

and in-effective against the rights of the plaintiffs, inter
alia, on the foll ow ng grounds: -

(a) XXX XXX XXX
(b) That in the first instance, it is wholly incorrect

that the site on which the building is standing is an old
grant as alleged by the defendant No. 2. However, even
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notice of assunption, which the plaintiffs do not adnmit, in
that event too, the Government has no right to resune the
property in the manner as alleged. "

The Respondents in the Witten Statenent contended that
the land was on old grant ternms and that they were entitled
to resune. The trial Judge, inter alia, raised an issue to
the follow ng effect:

"1, Whet her the inpugned resunption order is illega
and in operative as alleged in para no. 4 of the plaint
oPP. "

Strictly speaking a specific and separate |Issue on this
aspect would have had to be raised. Such a specific Issue
was not raised as, for reasons set out hereafter, it s
clear that this contention raised in para 4(b) was not being
pressed. However, it is arguable that Issue No. 4 as it is
franed covered, anpngst others, the ground of challenge on
the basi's that the land on which the building was standing
was not on old grant basis. Parties then |led evidence. In
these Appeal s the Appel lants have not relied on the evidence
led by them But the original record is before the Court.
It could not be shown to-us that Plaintiff/Appellant |ed any
evi dence claimng ownership of land in question or denying
title of Respondents. Admttedly docunents shown to the
Court were not tendered as Exhibits. ~On the other hand
Respondent s tendered and got marked as Exhibits, an
admission in witing by Appellants predecessors that the
land was on old grant terns, a copy of GGO No. 179 of 12th
Septenber, 1836 and the Register of Land Records. Parties
then argued their respective cases. Utimtely, the Suit
was decreed by a Judgrment dated 27th Novenber, 1978. The
Judgnent sets out the subnissions which have been made under
the aforesaid Issue No. 1. In the subm ssions, as have
been reproduced in the Judgnent, there is no submssion to
the effect that the | and was not ‘under the old grant 'basis
and/ or that the Respondents were not the owners of 'the | and.
The entire subm ssion, under Issue No. 1, has been on the
basis that the Appellants had not been heard before the
Noti ce of Resunption was issued and/or that conpensati on had
been fixed in an arbitrary manner. The Court has accepted
this subm ssion and held that, wthout fixation of
conpensation and an opportunity of being heard, an order of
resunmption could not be passed. W have perused the entire
Judgnent . In the entire Judgnment there is no reference to
any submission that the land was not under an old grant
and/ or that the Respondents were not the owners of the |and.
Even though, the Suit has been decreed and a permanent
i njunction passed in favour of the Appellants, the Court was
careful enough to hold as follows: “In view  of the
evi dence, reasons and findings set out above, a decree for
declaration is passed in favour of the plaintiffs and
agai nst the defendants with costs, that the resunption order
is illegal, void and ineffective and is not binding upon-the
plaintiffs and a decree for permanent injunction is also
passed, restraining the defendants from di spossessing the
plaintiffs fromthe property in dispute except in due course
of law. "

(Enphasi s suppl i ed)
It is thus to be seen that the even while decreeing the

Suit the Court has held that the Respondents coul d
di spossess the Plaintiffs by follow ng due course of |aw
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The question of dispossessing the Plaintiffs/Appellants
would not arise if the Appellants were the owers of the
land and the land was not under an old grant. This clearly
shows that point was not pressed before the Trial Court
and/or that if this point was pressed it has not been held
in favour of Plaintiff/Appellant. |If the point was pressed
then it nmust be deenmed to have been decided against the
Appel l ant as Court has permtted di spossession by follow ng
due course of |aw

The Respondents then filed an Appeal before the District
Judge, Ambala. No cross Appeal was filed by the Appellants.
The District Judge dismssed the Appeal on 6th Septenber,
1979. W have read the Judgnment of the District Judge.
Here also there is no claimthat the |and was not under an
old grant. The District Judge has also in the fina
par agraph of his Judgnent held as foll ows:

"9, Lest there be any m sunderstanding it is clarified
that neither the assailed order dated 27.11.1978 of the
| earned trial Court nor the judgnent - in this appeal would in
any way stand in the way of Union of India initiating
proceedings for resunption of +the disputed land after
conpliance of the statutory formalities.”

This clarification could only have been i ssued, provided
it was an adnmitted position that the land bel onged to the
Union of India and that they could resume it by follow ng
due process of |aw If there had been a claim to the
ownership of the land by the Appellants such clarification
coul d not have been issued.

The Respondents then filed a Second Appeal before the
Hi gh Court of Punjab & Haryana at Chandigarh. During the
pendency of this Appeal, this Court in the case of Union of
India vs. Hari sh Chand Anand reported in 1995 Supp. (4)
SCC 113, held that the Respondents were entitled to resune
the land wthout prior determ nation of the anbunt of the
structure. This Court held that the viewthat it 'was a
condition precedent for the Respondents to give notice to
the parties concerned, determ ne the conpensation and then
only resunme the property was not correct. It was held that
the view taken by the Delhi Hi gh Court in the case of Raj
Singh vs. Union of India reported in AIR 1973 Del hi 169,
was a correct view and that the Government-could resume the
land nerely by giving one nmonth’s notice. It was held that
the ampunt my have to be determined after -giving an
opportunity but that this could be done thereafter. As this
Court had now finally laid down the |aw and as the Judgnent
of the Trial Court and the first Appellate Court were only
on the basis that prior opportunity of being heard had not
been given, the Hgh Court by its Judgnent dated 7th
Noverber, 1997 reversed the Judgment of the Trial Court as
well as the first Appellate Court and dism ssed the Suit.
In its Judgnent the Hi gh Court observed as follows:

“"I't is not in dispute that the plaintiffs are in
possession of the property in dispute on what are known as
'old grant’ terms. The terms are contained in order No.
179 of 12-12-1836 issued by the CGovernor Ceneral of India in
Council and have been produced on record."

Thus it is to be seen that before the High Court it had
not been disputed that the [ and was under an old grant term
and that the terms of the old grant had been produced on
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record.

At this stage, it nust be nentioned that this Court
agai n had occasion to consider whether the view taken by the
Del hi Hgh Court in Raj Singh's case (supra) was correct.
This Court has, in the case of Union of India & Anr. VS.
Tek Chand and ors. reported in (1999) 3 SCC 565, again
approved the view in Raj Singh's case.

As the Appellants were now non-suited on the basis of
law finally laid down by this Court, they filed on 10th
Decenmber, 1997 a Review Petition. In this Review Petition
for the first tinme, they sought to raise a point that the
| and was not under the old grant terns. For the first tine,
after all these years, they sought to rely on certain
documents and seek a clarification fromthe H gh Court that
its coments to the effect that "it was not in dispute that
the land was onold grant terms™ were not correct and that
the sanme should be deleted.” It was now sought to be
contended that they had never adnitted that the | and was on
old grant terms. This Review Petition cane to be disnissed
on 24th Decenber, 1997. Thus the H gh Court has confirmed
that at the time when the original Appeal was argued it was
not in dispute that the |land was under old grant terns.
Cvil Appeals Nos. 917-918 of 1998 are filed against the
Judgnent dated 10th Novenber, 1997 and the order dated 24th
Decenber, 1997.

In Cvil Appeals arising  out of SLP . (O Nos.
22436- 22437 of 1997 also the bungal ow and | and are in Anbal a
Cant onment . The notice of resunption was given on 30th
July, 1971. The Suit was filed in~ the Court " of the
Sub-Judge, Ist Class, Anrbala. 1In this Suit it was contended
that it was not proved that the |and was on old grant terns.
It was also urged that the terns of the old grant did not
permt resunption of |land. However, no evidence was led to
prove that plaintiffs were owners. Plaintiff/Appellant and
his witnesses did not depose that land did not belong to the
Respondent s. The Respondents had brought on record and got
exhibited an adm ssion in witing, by the predecessors of
the Appellants, that the Iand was on old grant terns, the
GE0 No. 179 dated 12th Septenber, 1836 and the Register of
Land Records. In this case on the basis of evidence on
record the Trial Court dismssed the Suit.

The Appellants then filed an Appeal. |In the Appeal also
it was contended that it was not proved that the l'and was on
old grant terms. The Appellate Court, after considering the
evi dence, dism ssed the Appeal on 3rd Septenber, 1986. The
Appellants then filed a Letters Patent Appeal which was
di smissed by the High Court on 8th July, 1997. A Revi ew
Petition was also filed and the sanme was al so disnissed on
7th October, 1997. Thus in this case the Appellants  have
lost in all Courts. Al Courts have, on evidence and facts,
hel d agai nst the Appellants.

It nmnust be nentioned that, in sonme other case filed by
these Appellants in 1990, an application is made calling
upon the Respondents to produce the old grant and certain
ot her docunents. |In that Suit the Respondents have replied
that the original records regarding the bungal ow in question
and the Notification through G30 179 of 12th Septenber, 1836
were applied to the Anbal a Cantonnent, but that the papers
showi ng that Ambala Cantonment was a station of the
Bangalore Arny and the Notification were not available on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

record.

These are the facts in brief. Nowlet us consider the
subm ssi ons.

M. Andhyarujina submitted that his case was not
covered by the decision in Harish Chand’'s case (supra).
Relying on Para 4(b) of the Plaint, which has been set out
her ei nabove, he subnitted that his clients had always
di sputed that the | and was on old grant basis. He subnitted
that in the Suit the old grant has not been brought on
record by the Respondents till date. He pointed out that
all that had been brought on record was the cyclostyl ed copy
of the Governor General in Council Oder No. 179 dated 12th
Sept enber, 1836. He submitted that this was not the old
grant. He submitted that the grant would necessarily have
to be a registered docunment. . He subnmitted that as the
Respondents were contending that the land was on old grant
terns, it was for the Respondents to prove their case by
produci ng the old grant. M. Andhyarujina subnmitted that
an admi ssion did not confer title. He subnmitted that if the
Respondents were claiming to be owners of the land it was
for themto prove their ownership.

He submitted that the Appellants had anple evidence to
show that they were the owners of the land.. |n support of
this he relied wupon a Sale Deed dated 21st April, 1926
between M1 1liam Robert Pearce and George Erner Sysnmes on the
one hand and Lal a Bal nokand Bhalla on the other. 1In this
Deed it is recided that one Lewis Herbert Robbin had
appoi nted the vendors as his executors to adm nistrate his
affairs and that the said Lewis Herbert Roobin had ' expired
on 1st May, 1925. It is stated that the WII had been
proved in the Hi gh Court at Lahore and that the vendors were
now the owners of the property and were selling the sane.
He pointed out that the recital showed that the property was
on a perpetual lease free fromrent fromthe Secretary of
State for India in Council. He subnitted that this was a
regi stered docunent which showed that the |land in question
was not under old grant terns.

M. Andhyarujina also relied upon a Lease dated 28th
August, 1936, wherein Lal a Bal nokand Bhal |l a had | eased out a
dwelling house along wth out houses and land to the
Secretary of State for India in Council. He subnmitted that
if the land was on old grant terns, then there was no
guestion of the predecessors intitle of the ~Appellants
leasing out the land to the Secretary of State for India in
Counci | . M. Andhyarujina also relied upon another /Sale
Deed dated 25th January, 1943, by which Bal nokand Bhalla
sold the property to Lala Padam Pershad and Lal a  Mhabir
Per shad

M. Andhyarujina submtted that if this |land was on-old
grant terns, then not only the | ease would not have been
executed, but such sales could not have taken place as the
old grant terns did not pernmt transfer wthout witten
per m ssi ons. At this stage it must be noticed that none of
these docunents had been brought on record in the Suit.
These documents had been annexed for the first time, only in
the Review Petition filed in the Hi gh Court.

M. Andhyarujina submtted that earlier the Hi macha
Pradesh High Court had, in the case of Durga Das Sud vs.
Union of India reported in AIR 1972 HP 26, taken the view
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that principles of natural justice had to be conplied wth
and that no notice of resunption could be given unless and
until compensation was first fixed after hearing the
concerned parties. He pointed out that the Allahabad Hi gh
Court had taken the sane view in the case of Mbohan Agarwa
VS. Union of India reported in AIR 1979 All. 170. He
submitted that this was the law which prevail ed. He
submtted that because of this law the trial Court took an
easy way out and decided his clients’ suit only on the
narrow point of principles of natural justice not having

been foll owed. He submitted that it has nowhere been
mentioned that his clients had not pursued or had given up
their case that the |l and was not on old grant ternmns. He

submitted that nmerely because the Trial Court took an easy
way out and did not decide all the points urged by his
clients would be no reason for depriving the Appellants of
their wvaluable right. He submitted that as his clients had
succeeded in the trial Court they did not need to file an
Appeal . He submitted that before the first Appellate Court
al so his clients succeeded. He subnmitted that only in 1995,
in Harish Chand' s case (supra), this Court overruled the
view taken by Allahabad H ghCourt and the Hi machal Pradesh
Hi gh Court and approved a contrary view taken by the Del hi
H gh Court in Raj Singh's case (supra).  He submtted that
the trial Court and Appellate Court decided in his clients

favour only on the basis of the law then existing. He
submitted that the Courts chose to decide the case nerely on
one point, even though his clients had at all stages not

given up the case that the I and was not on old grant terms.
He submitted that his «client cannot be nmade to suffer
because the Courts chose not to decide other aspects.

M. Andhyarujina relied upon Section 110 of the Indian
Evi dence Act and subnitted that whenever a question arises
whet her any person is the owner-of anything of which he is
shown to be in possession, the burden of proving that he is
not the owner is on the person who affirns that he is not
the owner. He submits that the Appellants and 'their
predecessors in title have been in possession since at |east
1926. He submits that the burden was entirely ~on the
Respondents to show that they were not the owners. He
submts that the only way that the burden could have been
di scharged was to produce the old grant. He submits that
nerely producing a Register in which it has been mentioned
that the property is on old grant terns is not ~sufficient.
He submits that the Register and the copy of GGO 179 of 1836
woul d be secondary evidence. He submitted that such
evi dence woul d be barred under the provisions of Section 91
of the Indian Evidence Act unless it was shown that the old
grant was not available. He submtted that in this case no
evi dence had been led to show that the old grant, “if  there
was one, had been lost or msplaced or that it was not
avail able. He submitted that nere producti on of Register or
a cyclostyled copy of the terms of the grant was no evidence
at all.

In support of his submi ssion he relied upon the case of
Union of India vs. Purushotam Dass Tandon reported in 1986
(Supp) SCC 720. In this case Al ahabad Pol ytechnic filed an
i nterpleader Suit as there was a dispute between the persons
who had let out the property to themand the Union of India
as to the ownership of the property. |In the interpleader
Suit the question was whether the person who had let out the
property to the Polytechnic was the owner or whether the
Union of India was the owner of that property. The Court
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held that the burden to prove its title was on the Uni on of
India and that it shoul d di scharge their burden by producing
the old grant. The Court held that the Court should know
the terms and the date of the grant and that an adm ssion in
a standard draft for seeking perm ssion of the Cantonnent
Board for transfer was no proof of title. However, to be
noted, this was a case where the question of title of the
Union was in serious dispute.

M. Andhyarujina also relied upon the authority in the
case of P. T. Anklesaria vs. H C Vashistha reported
in AR 1980 Bonmbay 9. In this case the I and and house in

the Pune Cantonnent were sought to be resuned. Resunpti on
was challenged on the ground that this was not Governnent
I and. It was held that it cannot be said that all land in
the Cantonment were Governnent |and and there was no | and of
private ownership in the Cantonment. It was held that it
had first to be established that the |and belonged to the
Gover nnent'. It was held that even though there nmay be

entries. in  the Register of the Governnment, those entries
rai sed no presunption that they are true, until the contrary
is proved. It nust also be nentioned that this matter
ultimately came up before this Court. This Court has
remtted the matter back to the High Court with perm ssion
to the Union to | ead proper evidence, if it so chose. This
again was a case where there was a di spute whether the | and
bel onged to the Governnent.

M. Andhyar uj irna then submitted that there was not hing
to show that the G30 No. 179 dated 12th Septenber, 1836
applied to Anbala. He submtted that there was nothing to
show that Anmbala was part of the Bengal Arny. In this
behalf he referred to the reply filed by the Respondents,
wherein it has been stated as foll ows:

" 8. G GO 179 of 12.9.1836 is applicable to all the
cantonments of India. For the purpose of adnministration the
Bengal Army was organi zed in two portions the Bengal Comrand
and the Punjab Conmand. The Punjab Comrand included the
Peshwar Cant onnent. Notes on old grant terms in Mlitary
Land Manual are being filed as ANNEXURE-R- 2."

He submitted that in support of this contention the
Respondents were relying upon the Extract fromthe Mlitary
Land Manual which had been annexed to the said  Affidavit.
He pointed out that in this Extract there was not ~a word
about Anbal a. He submitted that in the Rejoinder the
Appel  ants have denied that Anbala fell within the Benga

Arny.

M. Yogeshwar Prasad on behal f of the Appellants, in
Cvil Appeals arising out of SLP (C) Nos. 22436-22437 of
1997, supported M. Andhyarujina in his argunents. He
further submitted that in his case it was all al ong disputed
that the land was on old grant. He submitted that the grant
had not been produced in this case. He pointed out that in
the subsequent Suit which was filed in 1990 it had been
adnmtted that these papers were not available. He subnitted
that Anmbal a becane a Cantonnment only in 1845. Threfore, G3O
179 of 1836 <could not possibly apply to Anbala. He
submtted that in his case also there was no proof to show
that the land was on old grant terns. M. Yogeshwar Prasad
also relied on certain Sale Deeds and a Lease Deed.
However, these have been produced, for the first time, in

this Appeal
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On the other hand, M. Rohtagi subnitted that in G vi
Appeal Nos. 917-918 of 1998 it was an admitted position
that the land was on old grant terns. He subnmits in Gvi
Appeal s (arising out of SLP (C) Nos. 22436-22437 of 1997)
that on facts all Courts had held in favour of the
Respondent s. He points out that in both the cases the
Appel | ant's or the predecessors had given affidavits
admitting the fact that the land was on old grant terms. He
points out that the affidavits were tendered in evidence and
marked as exhibits and/or are on record. He submits that
the notices of resunption were given in 1971 and 1973. He
submits that M. Andhyarujina’ s clients have litigated for
the |l ast approxinmately 17 years on an adnitted position that
the land was on old grant terns. He submits that it is now
too late in the day and would be a travesty of justice if
they were to be permtted to resile from the admtted
position and at this belated stage be allowed to contend
that the land did not belong to the Government. He submits
that M. ' Yogeshwar Prasad’s clients have lost in all Courts
on facts and have not been-able to show that the findings of
the Courts bel ow are not based on evidence in that case.

M. Rohtagi pointed out, fromthe original records
which were availablein this Court, that in Cvil Appea
Nos. 917-918 of 1998 the Appellants had gi ven evidence. He
pointed out that in the evidence there was not even a
statenment that the Appellants or their predecessors were the
owners of the property and/or that the CGovernnent was not
the owner of the land. He points out that in this case the
docunents which have been relied upon by M. Andhyar uj i na
were not part of the record and had been surreptitiously
brought on record by way of Review Petition only after the
High Court delivered the inpugned Judgnent. He | further
points out that in the Cvil Appeals (arising out of SLP (O
Nos. 22436-22437 of 1997) some docunents have been produced
for the first tinme in the Appeal and are now sought to be
relied wupon. He submits that the ratios laid dow, in the
cases of P T. Anklesaria and Purushotam Dass ~ Tandon
(supra), have no application to these cases. He ~“submits
that those were cases where it was denied that the |and was
on old grant terns. He subnmits that in those cases the
Government was required to prove that it was the owner and
had failed to do so. He submits that in one of these cases
it has been an adnitted position that the |and was on old
grant terns and in the other all Courts have, on facts, held
in favour of the Respondents. He further points-out that,
even though it was not necessary, in Cvil  Appeal . Nos.
917-918 of 1998, the witness of the Governnment . had  given
evidence that this is a Governnent |and. He points out that
the witness has produced the Register of Iland  records
showing that the land is on old grant terns. He points out
that the witness has produced GE0 179 dated 12th Septenber,
1836. He subnmits that even in Civil Appeals (arising out of
SLP (O Nos. 22436- 22437 of 1997) the Governnment —has
produced the Register of Land records and the GG30O He
submits that in both the cases the Government has produced
witten adm ssions of the parties or their predecessors that
the land was on old grant terns.

He submits that these cases are fully covered by the
authority of this Court in Surendra Kumar Vakil's case
(Supra). He further submits that an adnmission is a strong
pi ece of evidence and is relevant and admissible by virtue
of Section 21 of the Indian Evidence Act. He submits that
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such an adm ssion would be binding unless he is able to
expl ain away such adm ssion. He subnits that neither of the
Appel l ants have given any explanation or even stated that
the adnmission was given under force or conpul sion. He
submits that counsel cannot for the first time, in argunents
during SLP, supply explanation on behalf of their clients.
He submits that the Appellants have no case at all and the
Appeal s nust be di sm ssed.

W have considered the rival submission. In our view
M. Rohtagi is quite right. It is nowtoo late in the day
for M. Andhyarujina’ s clients to take a contrary stand
M. Yogeshwar Prasad’'s clients have on facts lost in al

Courts below. Notice to produce docunents, given belatedly
in some other case, is of no relevance so far as these
Appeal s are concerned. The practice of annexing irrel evant
documents and trying torely on themfor the first tine in
the Appeal or in Review Petitions in the H gh Court should
be deprecat ed.

In GCivil Appeal Nos. 917-918 of 1998 it is clear that,
at all stages, the case has progressed on the basis that it
was not disputed that the I'and was on old grant terms. O
course, in the Plaint, in Para. 4(b) it had been averred
that the land was /'not on old grant terns. However, except
for nmaking such an avernent that point has clearly not been
pressed at any stage. |In evidence given by the plaintiff
and/or on his behalf, there is no statenent that the I|and
was of plaintiff ‘ownership and/or that the land did not
belong to the Governnent. During trial the docunents, now
sought to be relied upon by M. Andhyarujina were neither
produced nor tendered nor got marked as Exhibits. \Wre they
produced Respondents woul d have had an opportunity to cross
exam ne the witnesses and show that the avernents in the
documents were not correct and/or to explain how and why

| ease was taken by the Secretary of the State. It is clear
that the avernments in para 4(b) of the Plaint were not
pressed. That they were not pressed is also clear fromthe
Judgnment of the Trial Court. It sets out all the arguments

of the parties. No subnission on the question of ownership
of land by the Plaintiff and/or that the |and was not on old
grant ternms has been recorded. |If it was argued and their
submi ssions were not recorded cross objections should have
been filed particularly when in the | ast paragraph the Tria

Court clarifies that the Government coul d .resume the |and
after following due procedure of law. There could be no
guestion of resunption if it was being disputed that the
CGovernment was the owner of the land. |[If M.  Andhyarujina
is right and the parties had not given up this contention

then it would be worse for the Appellants inasnuch as it
would then nean that the trial Court had not < accepted
Plaintiffs/Appellants claim to ownership of land and had
negatived it.

The Appel | ants never went in Appeal against the Judgnent
of the Trial Court. Even when the Respondents went in
Appeal no cross objections were filed. Even before the
first Appellate Court it has not been stated that their
subm ssions were not dealt with and/or that the portion of
the Judgment permitting resunption, after due process of
| aw, could not have been granted. On the contrary the first
Appellate Court is also clarifying that the Governnment can
resumre after follow ng due process of law. This shows that
even before the first Appellate Court it was an adnitted
position that the CGovernment was the owner of the land and
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that the land was on old grant terns.

Wien the Respondents went in Second Appeal before the
Hi gh Court, at this stage also, no cross objections were
filed. Before the High Court it was not disputed that the
and was on old grant terms. The High Court has so recorded
in its Judgrment. It is settled |law that one has to proceed
on basis of what has been recorded by the Court. If any
party feels aggrieved of what has been recorded by the
Courts a clarification has to be sought from that same
Court. In this case the clarification was sought, by way of
Review Petition, to which as stated above, fresh docunents
were purported to be attached for the first tine. The Hi gh
Court has rejected the Review Petition. The H gh Court has
thus confirned that at the tine the Second Appeal was argued
it was not disputed that the |and was on old grant terns.
This Court has to go by what has been recorded in the
Judgenent . \What is recorded in the Judgnent is supported by
the conduct of the parties inasnuch as no evidence was |ed
to di spute the fact, no docunents were tendered or marked as
Exhi bits —and no subm ssi ons were nade on this aspect. That
it was not disputed that theland was on old grant terns is
al so supported by what has been recorded in the Judgments of
the trial court and the First Appellate Court. There is no
evidence that the witten adm ssions were taken forciby
and/ or that they were not bi nding or. not correct.
Admi ssions are relevant evidence if not explained away.
Thus these cases have been fought over the last 17 years on
an admitted position. M. Rohtagi is right that it would
be a travesty of justice and would amount~ to permtting
parties to nmsuse |laws delays if at this stage they are
permtted to change their stand and take contentions which
are contrary to what has been the admitted position al
these years.

In Cvil Appeals (arising out of SLP (O Nos.
22436-22437 of 1997) all the Courts below have given
concurrent findings of fact. W see no infirmty in /these
findings. The findings of fact are based on evidence before
the Trial Court and require no interference.

Once it is admitted that | and was on old grant terns it
is irrelevant to argue that it is not shown that Anbal a was
under the Bengal Arny. The sane woul d be the position when
on evidence Court has held that land is on old grant terms.

It may only be nentioned that even in the three Appeals
which were withdrawn, it had been an admitted position. that
the land was on old grant terns. As that position could not
be controverted and as those parties were fully covered by
Surendra Kumar Vakil’'s case (supra), those Appeals were
wi t hdr awn.

In these Appeals, the principles |laid down in Purushotam
Dass Tandon’s case and P. T. Anklesaria's case (supra)
woul d not apply. In our view, these Appeals are fully
covered by the ratio laid down in Surendra Kumar Vakil'’'s
case. In our viewthere is noinfirmty in the inpugned
Judgnents of the H gh Courts. Accordingly, these Appeals
are dism ssed. There wll, however, be no Oder as to
costs.




