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The Judgrment of the Court was delivered by

S.N. VARI AVA, J. This Appeal is against and Order of the National Consuner
Di sput es Redressal Comm ssion dated 11th March, 1999.

Briefly stated the /facts are as foll ows;

The 1st Respondent had entrusted to the Appellant 125 carton of goods, of
the value of Rs. 9,30,188 for transport from Nanguneri to Itchal karanji the
goods were not delivered. The 1st Respondent had insured the goods with the
2nd Respondent, The 1st Respondent |odged .a claimwth the 2nd Respondent
for | oss of goods. The 2nd Respondent settled the claimof 1st Respondent
by paying a sumof Rs. 9, 30,188. The 2nd Respondent took a letter, which is
terned as a "Letter of Subrogation, and a Special Power of Attorney". On
the basis of this letter the 2nd Respondent filed a conplaint before the
State Consuner Redressal Forum The 1st Respondent was also a party to this
conplaint. The State Consumer Redressal Forumby its Order dated 16th
Decenber, 1998 directed the Appellant to pay a sumof Rs. 9,30,188 with

i nterest at 12% per annum

The Appellant filed a Revision before the National Consumer Redressa
Conmi ssi on whi ch has been di sm ssed by the i npugned Order dated | Ith
March, 1999. Hence this Appeal

The only question raised before us is whether an |Insurance Conpany is a
consumer viz-a-viz the Appellant and as such consuner can file a conplaint
bef ore me Consuner Forum

In the case of New India Assurance Conpany Ltd. v. B.N.  Sainani, reported
in [1997] 6 SCC 383f this Court has held that assignee of a nmere right to
sue for the I oss on account of short |anding of goods cannot be regarded as
any beneficiary of any service within the nmeaning of the definition
"Consumer". |t has been held that such assignee cannot file a conplaint
under the Act, but can file a suit in a Cvil Court for recovery of the
loss. It has been held that the conplaint by such assi gnee woul d not be

mai nt ai nabl e.

In the case of Cberoi Forwardi ng Agency v. New India Assurance Co. Ltd.,
reported in [2000] 2 SCC 407, it has been held that an insurer conpensating
the consignor for |oss of goods during transit and having an assi gnment was
not beneficiary of the services hired by the consignor fromthe carrier. It
is held that an insurer was not a consunmer and could not, therefore,

mai ntain a conplaint against the carrier of the goods. It is held that even
the addition of the consignor as a co-conpl ai nant woul d not enabl e the
insurer to maintain such a conplaint. In this Judgnment the termof "Letter
of Subrogation" (in that case) are also set put. The main terns are, nore
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or less, identical to the terns of the "Letter of Subrogation” in the
present case. On an interpretation of those terns this Court has held that
such a "Letter of Subrogation’’ was in effect an assignment. This Court has
hel d that the assignee was not a beneficiary of the services and was not a
consuner it is held that a conplaint by the Insurance Conpany was; not

mai nt ai nabl e.

Faced with this situation, M, Raina subnmitted that in both cases i.e. 'New
I ndi a Assurance Co, Ltd s case and Ooeroi Forwardi ng Agency’s the deci sions
were based on the fact that there was an assignnent. He submitted that if
there was no assignnent but a mere Subrogation then the principles laid
down in these two cases would not apply. He submitted that on suborgation
the I nsurance Conpany would nerely step into tie shoes of the consuner and
woul d be filing the conplaint on behalf of the consuner. He showed to this
Court the various terns of the Letter of Subrogation and submitted that, in
this case, there was no assignment, but a nere suborgation. He subnitted
that the conpl ai nt 'was thus maintai nabl e.

In our view, it is not necessary to deci ded whether a conplaint would be
mai ntai nable if there was nerely subrogation. The main terns of the Letter
of Subrogationin this case are identical to the Letter of Subrogation in
oeroi Forwardi ng: Agency s case. On such ternms it has been held that it is
an assignnent. As it i's an assignnent the principles laid dowmn in the above
menti oned cases apply and the conpl aint woul d not be mmintainable. W,
however, clarify that it will be open for the Insurance Conpany to file a
claimfor recovery of the ambunts in a Civil Court.

Accordingly, the Appeal is allowed. There wll, however, be no Order as to
costs.




