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PETI TI ONER
LALJI & ORS

Vs.
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THE STATE OF U. P.

DATE OF JUDGVENT14/08/1973

BENCH
KHANNA, HANS RAJ
BENCH
KHANNA, HANS RAJ
ALAG R SWAM , A

Cl TATI ON:
1973 AI'R 2505 1974 SCR (1) 367
1974 SCC' (3) 295

ACT:

Cri m nal Law Members of ~conpl ainants party i nj ured- No
evidence of any comopn object of accused-liability of
accused can only be for individual acts.

HEADNOTE

As a result of a fight between the menbers of the accused
party and the party of the conplainants the accused were
tried and convicted for various offences: The first.
appel | ant was convi cted of the of fence under S. 304, Part 1,
and of offences under Ss. 148, 323, 324-and 325 read wth
14. The appellants were convicted of the offences under Ss.
147 and 04, 323, 324 and 325 read with s. 149. The | High
Court, in appeal, while acquitting one of the /accused,
observed that the conclusion reached by the trial court were
substantially correct and were ‘based upon reasonabl e
appreci ati on of the evidence.

In appeal to this Court,

HELD : On the findings of the trial court neither party
att acked the nenbers of the opposite party at t he
conmmencenent of the occurrence. There was at that stage
renonstrance and counter renponstrance only. Soneone then
started ,a fight, and according to the trial court it could
not definitely be determ ned as to which of the two parties
struck the first blow. There was no preneditation :and the
occurrence was a sudden affair. The circunstances of/  the
case do not ,show that the appellants forned a conmon obj ect
to do any of the acts nmentioned in the 5 clauses of s. 141.
Section 141 (4), |.P’ C., could not be relied upon by the
prosecution because, it could not be said that the ' comon
object of the accused was to enforce any right or supposed
right by means of crimnal force or show of crimnal force
The circunstances of the case showthat the lathis were
wei | ded by the accused not with a view to enforce any right
or supposed right but because of the fact that a fight had
started and the conplainants’ party was found to be armed
Therefore, it should be held that each accused was |I|iable
for his individual act and not vicariously liable for the
acts of the others. Hence, the first appellant could be
convicted only of the offence under s. 304, part 1, |I|.P.C
and his conviction for offences other than that should be
set asi de. As regards the other appellants they caused
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sinmple hurt with their lathis and they could be convicted
only of the offence under a. 323 I.P.C. One grievous injury
was caused to a nmenber of the conplainants’ party but, on
the material on record, it could not be said who caused that
injury. [371B-H]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 16 of
1970.

Appeal by special |eave fromthe judgment and order dated
the 12-9-69 of the Allahabad H gh Court, in Crimnal Appea
Nos. 1096 and 1097 of 1966.

Nuruddi n Ahnmed and U. P. Singh, for the appellants. O P.

O P. Rana, for the respondent.

The Judgrment of the Court was delivered by

KHANNA, ~J. This is an appeal by special |eave by Lalji (23),
Mahabi r (45), Nar Singh (30), Paras Nath (27) and Ram Naresh
(30) against the judgment of the Allahabad Hi gh Court
affirm ng-_on —appeal the conviction and sentence of the

appel l ants. Lalji has been convicted under section 304 Part
| and section 148 | ndian Penal Code
368

and has been sentenced to undergo rigorous inprisonnent for
a period of ten years onthe first ~count and rigorous
i mprisonnent for a period of two years on the, second count.
Lalji has, in addition to that, been convicted for offences
under section 324 read with section 149, section 325 read
with section 149 and section 323 read with section 149 and
has been sentenced to undergo rigorous inprisonnment for a
period of two years, 21 years and one year  respectively.
Mahabir, Nar Singh, Paras Nath and Ram Naresh have been
convi cted wunder section 147, section 304 Part | read wth
section 149, section 324 read with section 149, section 325
read with section 149 and section 323 read with section 149
Indian Penal Code and each of them has been sentenced to
undergo rigorous inprisonnent for a period of 18 nonths,
five years, 18 nonths, 21 years and one year respectively.
The sentences in the case of each of the appellants have
been ordered to run concurrently. Budhdhu (50) ~and Muinni
Lal (20) were tried along with the appellants. Munni - La
was acquitted by the trial court, while Budhhu was acquitted
by the Hi gh Court.

The appeal arises out of an occurrence which took place at 7
a.m on March 29, 1965 in Nawagarh near village ~ Shahpur
Nawada at a distance, of five mles from police station
Chandauli in Varanasi district. As a result of  that
occurrence, Pancham (45) received fatal injuries and |ater
died at 11 a.m Injuries were also received by Nand Lal (PW
1), Munshi (PWZ2), Jhuri (PW3), Potan (PW5) and Bhaggan on
the side of the conplainant. On the side of the accused,
Lalji, Mahabir, Paras Nath and Ram Naresh received in
juries. Both parties rushed be the police station -and
| odged reports. On the side of the conplainant, report was
| odged by Nand Lal PWat 8.30 a.m, while on the side of the
accused, report was | odged by Mahabir at 8.35 am On the
basis of those reports, two cases were registered and both
parties were sent up for trial. The trial court convicted
the accused appell ants and Budhdhu in the present case, and
Nand Lal. Munshi, Jhuri, Bbaggan and one Sheo in the cross
case.

Lalji accused is the son of Budhdhu accused. Ram Nar esh,
Paras Nath and Nar Singh accused are the maternal wuncle’s
sons of Mahabir accused.
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The prosecution case is that Nand Lal PWis the owner of
plot No. 129/2. Mahabir accused, who is a collateral of
Nand Lal PW owns the adjoining plot. Mhabir had put up a
hut on his own plot. There is a mend (dividing ridge)
between the plots of Nand Lal and Mahabir, On the norning of
March 29, 1965, it is stated, Pancham deceased and Nand La

PW saw t hat Budhdhu and Mahabir were digging earth and thus
extending the frontage of Mahabir’'s hut. Ram Naresh arned
with a gandasa, Lalji and Munni Lal armed with spears and
Nar Singh and Paras Nath armed with lathis were standing
close to Mahabir with a viewto help him Panchamraised a
Drotest against the act of the accused party whereupon
Mahabi r and Budhhu picked up lathis and those two accused
along with the other accused started beating Pancham and
Nand Lal with their respective weapons. Jhuri and Minsh

then cane there, but they too were attacked. Potan and
Bhaggan also triedto intervene, but injuries were caused to
them al so by the accused party.

369

During the course of this occurrence, Lalji thrust his spear
in the abdonmen of Panchamwho fell down on the ground. Nana
Lal, Jhuri, and others on the side of the conplainant used

their lathies, and inthe process the accused were injured.

Bhaggan on nedical’ examination was found to have two
"injuries caused by blunt weapon. One of those injuries was
grievous as it had resulted in the fracture of hunerus bone
of the left forearm Jhuri, Mnshi-and Nand Lal PW had
ni ne, seven and nine sinple injuries respectively caused by
bl unt weapon. Potan PWhad four sinple injuries, out of
which three had been caused by bl unt weapon and. one with
shar p- edged poi nted weapon. Post nortem examn nation of Pan-
cham reveal ed that he had six injuries, out of which one was
a stab, wound, one was an incised wound, three were

contusions and one was an abrasion. The fatal injury was
the stab wound in the abdominal cavity measuring 2" x 1
Orentum and about 12" long portion-of small intestines was

protruding out of this wound. Death of Pancham was due to
shock and haenorrhage resulting. from cutting ‘of /snall
i ntestines, nesentery and bl ood vessels by sonme sharp  edged
poi nt ed weapon.

The accused were exam ned by Dr. K P. Rai and subsequently
by Dr. K A Khan in jail. The trail court and the ~High
Court have relied wupon the nedical examination of the
accused by Dr. Rai. According to Dr. Rai, he found nine
injuries on Mhabir Nar Singh, Paras Nath-and ~Ram Naresh
accused had four injuries each on their persons while Lalj
had one injury. The injuries on the persons of the accused
were sinple and had been caused by bl unt weapon.

The defence version was that there was sugar can crop in the
pl ots of Mhabir, Ram Naresh and Nar Singh accused. Those
fields wused to be irrigated fromthe well of the  accused
whi ch was close to the hut of Mahabir. A water channel ran
over the intervening ridge between the plots of Mhabir and
Mand Lal. On the day of occurrence, it is stated, Mahabir
and Ram Naresh accused had started repairing the water
channel by digging earth froma portion of Mahabir’s plot.
Part of the water channel had been repaired with that earth
when Pancham Nand Lal, Minshi, Jhuri, Bhaggan, Sheo and
Sotan appeared on the scene. Pancham and others were al
armed at that time. Bhaggan then denolished the water
channel which had been repaired by Mahabir and Ram Naresh.
When Mahabir protested, the party of the conpl ai nant
attacked them Mahabir and Ram Naresh then picked up
agricultural inplements and welded the same in self-
def ence. The ot her appellants too arrived at the spot and
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they too wielded lathis in exercise of the right of private
def ence Ram Naresh accused cane into, the witness box and
gave evidence in support of the defence version

The trail court on scrutiny of the evidence came to the
conclusion that the witnesses on both sides had stated only
the half truth and resorted to exaggeration, tw sting and
enbel | i shment of the true account of the occurrence. It was
further held by the trail court that the well near the hut
of Mahabir was being used for irrigation pur-

370

poses, that the channel through which the water from this
wel |l used to be taken was along the disputed ridge and that
on the day of occurrence the party of the accused was
digging and putting earth on the ridge in order to repair
and reconstruct the water channel. The trial court in this
context referred to the evidence of the investigating
of ficer, according to whom earth had been taken by the party
of the accused froma pit in Mahabir’'s plot. The trai
court 'did not accept the evidence of the prosecution
wi t nesses that Pancham and Nand Lal first went to the spot
and thereafterJhuri and Miunshi arrived there and after that

Bhaggan, Potan and Sheo appeared there. |In the view of the
trail court, all the menbers of the conplainant’s party
reached the place of occurrence al nost sinmultaneously. The

prosecution allegationthat the other accused Wre standing
near by when Mahabir jand Budhdhu were digging the earth and
repairing the water channel was not — accepted. In the
opinion of the trial court, these persons were present at
the hut which was only 15 or 20 paces from the ridge in
guesti on. As regards the actual assault, the trial court
cane to the conclusion that no attack was nade i mmediately
by either party on the arrival of the conplainant’s party.
At first there was renonstrance and counter renmpnstrance. A
fight thereafter ensued when the conplainant’s party
insisted that they would not allowthe earth to be put on
the disputed ridge and the party of ‘the accused cl ai ned t hat
they nust put the earth and reconstruct the water /channel

The intransigence of the parties, in the opinion of the

trial court, led to a free fight and none of them could
therefore plead the right of private defence. The accused,
other than Lalji, in the opinion of the trial court, were

armed with lathis only.

The High Court in appeal held that the conclusions reached
by the trial court were substantially correct and were based
upon reasonabl e appreciation of evidence.

In appeal before us M. Nuruddin on behalf of the appellants
has :argued that the present is not a case wherein the
accused party can be said to be nenbers of ‘the unlawfu
assenbly or wherein the injuries caused by Lalji to Pancham
can be said to have been caused in prosecution of the common
object of the accused-appellants. Al though M. Rana on
behal f of the State has controverted the above contention
we find considerable force in the same. The trial court has
found that Mhabir accused had been using water from the
wel |l near his hut for irrigation purposes and that he along
with Ram Naresh was repairing the old water channel on the
ridge when the party of the conplainant canme there and
stopped Mahabir and Ram Naresh fromfurther repairing the
wat er channel. The other accused who were present in the
hut nearly. at a distance of 15 or 20 paces fromthe ridge.
then canme there. There was renonstrance and counter renon-
strance which resulted in a fight. The trial court has also
found that there was no preneditation on the part of Lalj
or any other accused to cause Pancham s death and that the
fight was a sudden affair and was the result of heated
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passion. In the circunstances, in our opinion it cannot be
sai d that the appellants who were present in front of

371

their hut forned an unl awful assenbly. An assenbly of five
or nore persons is designated an unlawful assenmbly if the
conmmon object of the persons conposing that assenbly is to
do any of the acts nmentioned in the five clauses of section
141 I ndian Penal Code. According to the explanation to that
section, an assenbly which was not wunlawful when it
assenbled may subsequently becone an unlawful assenbly.
The, facts found by the trial court and the Hi gh Court and
the circunmstances of the case do not show that the
appel lants forned a common object to do any of the acts
mentioned in the five clauses of section 141. Reference has
been nmde to clause (4) of section 141, according to which
an assenbly of five or nore persons. would be unlawful if
the common obj ect of the persons conposing that assenbly is
to enforce any right or supposed right by neans of crimna

force ' or show of crimnal force. " This clause cannot be of
much avai'l because it cannot be said that the commpbn object
of the appellants was to enforce any right or supposed right
by means of crimnal force or show of crinminal force. As
mentioned earlier, no party attacked the nenbers of the
opposite party at the commencenent of the occurrence. There
was only at that ~stage renonstrance and counter,
renonstrance. Someone then started the fight and, according
to, the trial court, it could not definitely be determ ned s
to which of the two parties struck the first blow The
ci rcunst ances of the case show that | athis were then wi el ded
by the appellants, other than. ~Lalji, not with a view to
enforce any right or supposed right in respect of the water
channel but because of the fact that a fight~ had,  started
and the conplainant’s party was found to be arned. As there
was no preneditation and the occurrence was a sudden affair

each of the appellants, in our opinion, should be held to be
liable for hi& individual act and not vicariously liable for
the acts of others.

Lalji gave the spear blow in the abdormen of Pancham H s
convi ction should, therefore, be maintained for the offence
under section 304 Part | Indian Penal Code. The sentence of
rigorous inprisonnent for a period of ten years awarded to
Lalji for the injury caused to, Pancham cannot be held to be
excessi ve. As regards the other appellants, we find that
they caused sinple hurt with their lathis. There s no

doubt that one grievous injury was caused to Bhaggan with
bl unt weapon, but on the material on record it cannot be
said as to who caused the said injury. W would accordingly
mai ntain the conviction of Mhabir, Nar Singh, (Paras  Nath
and Ram Naresh for the of fence under section 323 Indian
Penal Code. The conviction of Lalji for offences other than
that wunder section 304 Part 1, and of the other four
appel lants for the offences other than that wunder 'section
323" Indian Penal Code is set aside. Lalji is sentenced to
undergo rigorous inprisonment for a period of ten years for
the offence under section 304 Part 1. As regards the other
four appellants who have been convicted under section 323
I ndi an Penal Code, their sentence of inprisonnent is reduced
to the period al ready undergone.

V.P.S. Convi ction and sentence nodifi ed.
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