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1. Uni on of Indiathrough Central Bureau of Investigation (for short
"CBlI") and Central Vigilance Comm ssion (for short "CVC') have

preferred these appeal s by special |eave against the judgnent and order
dated 10.6.2002 of ‘a'l earned Singl e Judge of Delhi H gh Court by which the
petition preferred by Prakash Hi nduja respondent. No.1 has been all owed and
the cogni zance taken by the | earned Special Judge and all consequentia
proceedi ngs have been quashed.” It has, however, been | eft open to the
prosecution to file a fresh charge-sheet after follow ng the procedure laid
down by this Court in Vineet Narain & Ors. v. Union of India 1998 (1) SCC
226.

2. In order to appreciate the controversy raised it is necessary to briefly
notice the relevant facts. A contract was entered between Governnent of
India and Ms. AB Bofors on 24.3..1986 for supply of 400 FH 77-B gun

systens along with vehicles, anmuniti on and other accessories at a total cost
of SEK 8, 410, 660, 984 (equival ent to about Rs.1437.72 crores as per

exchange rate on 21.3.1986) and on 2.5.1986 advance paynent equivalent to

20 per cent of the contract value was paid to Ms.” AB Bofors. On 16.4.1987
Swedi sh Radio came out with a story that Bofors had nmanaged to obtain the
contract from Governnent of India after paynment of |arge anpbunts as bribe.
On 21.4.1987 the Governnment of India made a fornmal request to

Government of Sweden for an investigation into the allegations. The CB

regi stered a case being RC 1A/ 90-ACU. |V on 22.1.1990 and proceeded to
investigate the matter. Thereafter on 22.10.1999 the CBl subnmitted charge
sheet No. 01 under Section 120-B IPC read with 420 I PC and Section 5(2)

read with Section 5(1)(d) of the Prevention of Corruption Act, 1947 in the
Court of Special Judge, Del hi wherein (1) S.K Bhatnagar (2) WN. Chaddha
(3) OGtavio Quattrocchi (4) Martin Ardbo, former President of Ms AB

Bofors, and (5) Ms. AB Bofors, Sweden (private conmpany) were arrayed as
accused. The charge-sheet is a | ong docunment and in para 62 thereof it was
stated that the investigation relating to the further transfer of funds (details
of which were given in paragraphs 55 to 57) routed through various

countries is still continuing in order to find out the details of other
beneficiaries and the Letters Rogatory issued by the Court of |earned Specia
Judge, Delhi to Switzerland, Sweden, Panama, Luxenbourgh, Bahamas,

Jordan, Liechtenstein and Austria with a viewto find out other beneficiaries
of the conmm ssion amobunts are still pending execution. It was also
nmentioned that investigations concerning the role of GP Hinduja, Prakash

Hi nduj a, Srichand Hi nduja, Harsh Chaddha and Maria Quattrocchi and sone
others are also continuing. The |earned Special Judge took cogni zance of
the of fence on 4.11.1999 and Crl. Case No.39/1999 was registered in his
Court. In pursuance of Letters Rogatory issued by the Special Judge, the
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Swi ss Gover nnent handed over a set of docunents conprising 71 pages to

CBI on 18.12.1999. Thereafter on 9.10.2000 the CBlI submtted a

suppl enentary charge sheet bearing No.03 against GP H nduja, Prakash

Hi nduja and Srichand Hi nduja. The charge sheet gives the details as to how
Ms. AB Bofors transferred funds to the accounts opened by these accused

and how they took up British nationality and obtained British passports and
how t hey had opposed the handing over of documents by Sw ss

CGovernment to the agencies of Governnent of India. The |earned Specia

Judge thereafter summoned the three H nduja brothers by the order dated
12.12. 2000.

3. On 15.4.2002 accused Prakash H nduja noved an application before

the Speci al Judge praying that "the charge sheets subnmitted by the CBl be

di sm ssed and the cogni zance taken and the process issued agai nst the

accused be revoked." The application was noved on the ground that the

cases were never reported to CVC and the CVC has neither reviewed the

cases nor had considered themfit for continuance of the prosecution and as
such there was a non-conpliance of the directions issued by this Court in the
case of Vineet Narain.  The application was opposed by the CBlI by filing a
witten reply wherein it was stated, inter alia, that the allegations made by
the accusedto the affect that the case was never reported to the CVC was not
correct; that a copy of the investigation report was sent to CVC on
14.7.1997 and further devel opnents were al so brought to the notice of CVC
fromtime to time; that a special counsel for prosecuting the case had been
appoi nted on the recommendati on of Attorney General for India and that in
para 62 of the first charge-sheet it was nentioned that investigation
regarding the role played by Hi nduja brothers was in progress; and that the
suppl enentary charge sheet had been filed under Section 173 (8) Cr. P.C.

whi ch was co-related with the first charge sheet.

4. The | earned Speci al Judge, after hearing counsel for the parties and
noticing their contentions held that generally it was not in the province of the
courts and particularly the Trial Court to see in what manner and to what
extent the CBlI is reporting the progress of investigation and this was within
the province of CVC. It was further held that "the intent of the directions
given in Vineet Narain is not to dismss or throw the charge sheets when
there is inconplete or partial conpliance. The primary function of the Trial
Court however is to proceed with expedition strictly on the nerits of the
accusations entirely in accordance with [|aw uninfluenced by what happened
during investigation and which counsel represent CBI". Learned Specia

Judge al so observed that the Court was not powerless and if necessary,
appropriate directions can be issued in terns of Vineet Narain to ensure a

fair and efficient trial. The application was accordingly rejected by the order
dated 18. 4.2002.
5 Thereafter, Prakash Hinduja filed a petition under Section 482 Cr.P.C

in Delhi High Court praying for the reliefs asked for in the application
noved before the | earned Special Judge i.e. to revoke the cognizance taken
to revoke the process issued and to dism ss the charge sheets. ~ The other
prayer made was that notice be issued to the Attorney Ceneral and his views
on the effect of non-conpliance of the directions be ascertained and notice
be al so issued to the Chief Vigilance Conm ssioner to report to the Court as
to his role inthe filing of the two charge-sheets and the manner in which the
directions of Supreme Court had been conplied with'in the case in hand.

The petition was opposed and separate counter-affidavits were filed by CB

and CVC. The High Court has held that in ternms of directions issued in

Vi neet Narain, CVCis entrusted with the responsibility of superintendence
over the CBlI's function. The CBlI shall report to CVC about all cases taken
up by it for investigation; progress of the investigation: cases in which
charge-sheets are filed and their progress. The CVC cannot abdicate its
functions nor CBI can violate the nandate and it was bound to place the

final results of its investigation along with all material collected before the
CVC for the purposes of review. It has been further held that in the present
case CBI had not placed before the CVC the results of its investigations and
had by-passed it by filing a charge-sheet before the Special Judge, while the
CVC had abdicated its function which it was obliged to performunder the
directives of the Suprene Court even if the Governnent Resol ution

restricted its powers. Finally, the H gh Court has held that in view of the
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mandat e of the Suprene Court the Special Judge ought not to have

entertained the charge-sheet filed in violation of the directives. On these
findings the petition was allowed and the cogni zance taken by the |earned
Speci al Judge and all consequential proceedi ngs were quashed.

6. Feel ing aggrieved by the judgnent of the Hi gh Court, Union of India
through CBI and CVC through its Director have preferred separate appeals

by special | eave.

7. Shri Kirit N. Rawal, |earned Solicitor General appearing for the
appel l ants has submitted that in Vineet Narain this Court was dealing with
the allegations of failure of the CBI to investigate freely and fairly

conmi ssion of offences by persons hol ding high offices. In order to inpart
a degree of independence to the CBl and yet to mmintain the power of
superintendence (which is inevitably necessary in relation to any police
force), the Court issued a mandanus based upon the suggestion whi ch had

al so been nmade by the Independent Review Comrittee. It was with this

object in view and having regard to the statutory provisions that the
directions were issued to the effect that the Government shall remain
answerable for the CBI"s functioning which flowed fromthe power of the
Gover nment under Section 4 of Del hi Special Police Establishment Act (for
short "DSPE Act") and in order to introduce visible objectivity in the
nmechani smto be established for over-viewing the CBI's working, the CVC

was entrusted with the responsibility of superintendence. Lear ned counse
has al so submitted that the duty to report the steps taken in the course of
i nvestigation cannot be equated with the duty to obtain prior approval or
consent of any other authority. It has been urged that the contention of the
accused in fact anpbunts to equating the role cast upon the CVC with the role
of an authority enpowered to sanctionthe institution of a crininal case in
absence whereof the court |acks the jurisdiction to take cogni zance on the
report filed under Section 173 C.P.C. The acceptance of such a contention
woul d result into introduction of a new provision of |aw which was never

i ntended by this Court in Vineet Narain. The directions i ssued were never

i ntended to provide additional safeguards in favour of an accused. It has thus
been urged that the whole prem se of the judgnent of the H gh Court is
fundanentally wong and the sanme is |liable to be set| aside.

8. Shri Ram Jet hral ani, | earned seni or counsel for the respondent has
submitted that in Vineet Narain this Court cut down the power of the
Government under Section 4 of the DSPE Act and withi'n the hierarchy of

CBlI there is a power of superintendence as provided in Section 36 Cr.P.C.
According to | earned counsel, the judgnment of this Court in Vineet Narain
mandat es the creation of a CVC with  statutory powers and such CVC, while
over-view ng the functioning of the CBI, will also have power to prevent or
stop investigation or arrest or |aunching of frivolous prosecution wherever it
considers it appropriate to do so. Learned counsel has further submtted that
Vi neet Narain did not change substantive | aw but ordai ns new saf eguards
which were not there earlier and they are in addition to and not in derogation
of al ready existing safeguards. Learned counsel has al so submitted that
what Vi neet Narain ordained was part of fair procedure as contenplated by
Article 21 of the Constitution and the action of the CBl in submtting charge
sheet agai nst the respondent without reporting the matter to CVC has
resulted in denial of his right of fair procedure leading to violation of
Article 21.

9. Section 482 Cr.P.C. saves inherent powers of the Hi gh Court and such
a power can be exercised to prevent abuse of the process of any Court or
otherwi se to secure the ends of justice. The power can therefore be

exerci sed to quash the crimnal proceedings. The grounds on which the
prosecution initiated agai nst an accused can be quashed by the High Court in
exerci se of power conferred by Section 482 Cr.P.C. has been settled by a
catena of decisions of this Court rendered in R P. Kapoor v. State of Punjab
AR 1960 SC 866; Madhu Limaye v. State AIR 1978 SC 47; Delh

Muni ci pality v. Ram Ki shan AIR 1983 SC 67; Raj Kapoor v. State AIR

1980 SC 258. The matter was exam ned in considerable detail in State of
Haryana v. Bhajan Lal AIR 1992 SC 604 and after review of practically al

the earlier decisions, the Court in para 108 of the Reports laid down the
grounds on whi ch power under Section 482 Cr.P.C. can be exercised to

qguash the crimnal proceedi ngs and basically they are (1) where the
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al l egations nmade in the FIR or conplaint, even if they are taken at their face
value and accepted in their entirety do not prima facie constitute any

of fence or make out a case against the accused, (2) where the uncontraverted
al l egations nade in the FIR or conplaint and the evidence collected in

support of the sane do not disclose the comm ssion of any offence and make

out a case against the accused, (3) where there is an express |egal bar
engrafted in any of the provisions of Code of Crinminal Procedure or the
concerned Act to the institution and continuance of the proceedi ngs. But

this power has to be exercised in a rare case and with great circunspection.
There are sone statutes which create a bar on the power of the Court in

taki ng cogni zance of an offence in absence of a sanction by the conpetent
authority like Section 6 of Prevention of Corruption Act, 1947 or Section 19
of Prevention of Corruption Act, 1988. Simlar provision is contained in
Section 196 Cr.P.C. which mandates that no Court shall take cogni zance of

the of fences enunerated in the Section except with the previ ous sanction of
the Central Covernment or of the State Governnent. Section 197 O .P.C

al so creates an enbargo on the power of the Court to take cogni zance of an

of fence al |l eged to have been commtted by any person who is or was a

Judge or a Magistrate or a public servant not renobvable fromhis office save
by or with the sanction of the government. But the proceedings in the

present case have not been quashed on any one of the above nenti oned

grounds. The Hi gh Court has not exanmi ned the nature of the allegations

made in the FIR or the evidence by which the prosecution seeks to establish
the charge agai nst the accused during the trial. There is not even a whisper
in the i npugned order of the Hi gh Court that the FIR does not disclose a

cogni zabl e offence. /Simlarly, there is no reference to any statutory bar |ike
want of valid sanction etc. to the taking of ‘the cogni zance of the offence. In
fact the respondent Prakash Hinduja is not a public servant and consequently
no sanction is required fromany authority for his prosecution. The only
ground on which the H gh Court has proceeded and has quashed the

cogni zance taken by the | earned Special Judge and all consequentia
proceedings is that the CBI had filed the charge sheet w thout placing the
sanme before the CVC and therefore anillegality had been commtted in the
course of investigation which entitled the H gh Court to quash the

cogni zance taken by the Special Judge and all proceedings of the case.

10. The principal question which, therefore, requires consideration is
whet her the Court can go into the(validity or otherw se of the investigation
done by the authorities charged with the duty of investigation under the

rel evant statutes and whether any error or illegality conmmitted during the
course of investigation would so vitiate the charge-sheet so as to render the
cogni zance taken thereon bad and invalid.

11. W will first exam ne the statutory provisions nade in that regard.
Section 2(h) Cr.P.C. defines "investigation" and it includes all the
proceedi ngs under the Code for the collection of evidence conducted by a
police officer or by any person (other than a Mgistrate) who isauthorised

by a Magistrate in this behal f. It ends with the formation of the opinion as
to whether on the material collected, there is a case to place the accused
before a Magistrate for trial and if so, taking the necessary steps for the sane
by filing of a charge-sheet under Section 173 (See State of U.P. v. Bhagwant

Ki shore Joshi AIR 1964 SC 221 (Para 8) and H. N. Rishbud & | nder Singh v.

The State of Del hi 1955 (1) SCR 1150 at 1157). Chapter Xl of the Code of
Crimnal Procedure deals with "Information To The Police And Their

Powers To | nvestigate". Section 154 provides that every information relating
to the comm ssion of a cognizable offence, if given orally to an officer in
charge of a police station, shall be reduced to witing by himor under his
direction, and the substance thereof shall be entered in a book to be kept by
such officer in such formas the State Government nmay prescribe in this
behal f. Sub-section (1) of Section 156 |ays down that any officer in charge
of a police station may, wi thout the order of a Magistrate, investigate any
cogni zabl e case which a Court having jurisdiction over the |ocal area within
the limts of such station would have power to inquire into or try under the
provi sions of Chapter XIll. Sub-section (2) of this Section provides that no
proceedi ng of a police officer in any such case shall at any stage be called in
guestion on the ground that the case was one which such officer was not
enmpower ed under this section to investigate. Section 157 lays down that if,
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frominformation received or otherwise, an officer in charge of a police
station has reason to suspect the conm ssion of an offence which he is
enpower ed under Section 156 to investigate, he shall proceed in person or

shal | depute one of his subordinate officers to proceed to the spot to

i nvestigate the facts and circunstances of the case and, if necessary, to take
nmeasures for the discovery and arrest of the offender. Sections 160 to 163
deal with the power of the police officer nmaking an investigation under
Chapter XIl to require the attendance of all w tnesses, and their exam nation
Sections 165 and 166 confer power upon a police officer making

i nvestigation to search or cause search to be nade. Section 169 authorises a
police officer to rel ease a person fromcustody on his executing a bond, to
appear, if and when so required, before a Magistrate in case upon an

i nvestigation under Chapter Xl | it appears to the officer in charge of the
police station that there is not sufficient evidence or reasonable ground of
suspicion to justify the forwarding of the accused to a Magistrate. Section
170 enpowers the officer in charge of a police station to forward the

accused under custody to a conpetent Magistrate or to take security fromthe
accused for his appearance before the Magistrate in case where the offence

is bailable, if after investigation it appears that there is sufficient evidence or
reasonabl'e ground for doing so. Section 173 and sub-section (2) thereof is

i mportant -and it |ays down that after the investigation is conpleted, the
officer in charge of the police station shall forward to a Magistrate
enpowered to take cogni zance of the offence on a police report, a report in
the formprescribed by the State Government giving details of the matters
enunerated in clauses (a) to (g) of this sub-section

12. Chapter XIV of the Code of Crimnal Procedure deals with

"Conditions Requisite For Initiation O Proceedings". Section 190 deals

wi t h cogni zance of offences by Magistrate and it provides that a Mgistrate
may take cogni zance of any of fence (a) upon receiving a conplaint of facts

whi ch constitute such offence, (b) upon a police report of such facts, or (c)
upon information received fromany person other than a police officer or

upon his own know edge, that such offence has been conmmtted.

13. The provisions referred to above occurring.in Chapter Xl| of the

Code show that detail and el aborate provisions have been made for securing
that an investigation takes place regarding an offence of which information
has been given and the same is done in accordance with the provisions of the
Code. The manner and the net hod of conducting the investigation are |eft
entirely to the officer in charge of the police station or a subordinate officer
deputed by him A Magistrate has no power to interfere with the sane. The
formati on of the opinion whether there is sufficient evidence or reasonable
ground of suspicion to justify the forwarding of the case to a Magi strate or
not as contenplated by Sections 169 and 170 is to be that of the officer in
charge of the police station and a Magi strate has absolutely no role to play at
this stage. Simlarly, after conpletion of the investigation while naking a
report to the Magistrate under Section 173, the requisite details have to be
submitted by the officer in charge of the police station w thout any kind of
interference or direction of a Magistrate and this will include a report
regardi ng the fact whether any offence appears to have been conmtted and

if so, by whom as provided by clause (d) of sub-section (2)(i) of this

Secti on. These provisions will also be applicable in cases under Prevention
of Corruption Act, 1947 by virtue of Section 7A thereof and Prevention of
Corruption Act, 1988 by virtue of Section 22 thereof.

14. The Magi strate is no doubt not bound to accept ‘a final report
(sonetines called as closer report) submtted by the police and if he feels
that the evidence and material collected during investigation justifies
prosecution of the accused, he may not accept the final report and take

cogni zance of the offence and sumon the accused but this does not nean

that he would be interfering with the investigation as such. He would be
doi ng so in exercise of powers conferred by Section 190 C. P.C. The
statutory provisions are, therefore, absolutely clear that the Court cannot
interfere with the investigation

15. The question whether the Hi gh Court can exercise its inherent powers
under Section 561A of Code of Crimnal Procedure, 1908, which was

simlar to Section 482 of 1973 Code, was considered by the Privy Council in
Enperor v. Nazir Ahmad AIR 1945 PC 18. It will be useful to reproduce
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the relevant part of the observations nmade by Their Lordships as this
deci si on has been approved and has been referred to in several decisions of
this Court:
" In India as has been shown there is a statutory right on
the part of the police to investigate the circunstances of
an al |l eged cogni zable crine w thout requiring any
authority fromthe judicial authorities, and it would, as
their Lordships think, be an unfortunate result if it should
be held possible to interfere with those statutory rights by
an exercise of the inherent jurisdiction of the Court. The
functions of the judiciary and the police are
conpl ementary not overl appi ng and the conbi nati on of
i ndividual liberty with a due observance of |aw and order
is only to be obtained by leaving each to exercise its own
function, always, of course, subject to the right of the
Court to intervene in an appropriate case when noved
under Section 491, Crimnal P.C., to give directions in
the nature of habeas corpus. |In such a case as the
present, however, the Court’s functions begin when a
charge is preferred before it and not until then."

16. In HN. Rishbud v. The State of Del hi 1955 SCR 1150 the Court was
call ed upon to consider the effect of investigation having been done by a
police officer below the rank of a Deputy Superintendent of Police contrary
to the mandate of Section 5(4) of Prevention of Corruption Act, 1947.

Wi | e exam ning the schene of Chapter XI'V of the Code of Crimna

Procedure , 1908 (sane as Chapter XII" of 1973 Code) it was held that the
investigation primarily consists in the ascertainment of the facts and

ci rcunst ances of the case and by definition it includes "all the proceedi ngs
under the Code for the collection of evidence conducted by a police officer."
It was further observed that the final step in the investigation viz., the
formati on of the opinion as to whether or not there is a case to place the

accused on trial is to be that of the officer in charge of the police station. In
State of West Bengal v. SN Basak AR 1963 SC 447 this Court approved the
view taken by the Privy Council in Nazir Ahmad (supra) and held as under

in para 3 of the reports:

PR The powers of investigation into cognizable offences
are contained in Chapter XV of the Code of Crinina

Procedure. Section 154 which is in that Chapter deals with
information in cognizabl e of fences and Section 156 with

i nvestigation into such of fences and under these sections the
police has the statutory right to investigate into the

circunst ances of any all eged cogni zabl e of fence without
authority froma Mgistrate and this statutory power of the
police to investigate cannot be interfered with by the exercise of
power under Section 439 or under the inherent power of the
court under Section 561-A of the Crininal Procedure Code."

17. Thi s question was again considered in Abhi nandan Jha & O's. v.
Di nesh Mshra AIR 1968 SC 117 and after exam ning the schene of the Act
and the decision of the Privy Council in Nazir Ahmad (supra) and the earlier

decision of this Court in H N R shbud and S.N. Basak (supra) it was held as
under :

"The investigation under the Code, takes in severa
aspects, and stages, ending ultimately with the formation of an
opi nion by the police as to whether , on the material covered
and collected, a case is nade out to place the accused before
the Magistrate for trial, and the subm ssion of either a charge
sheet or a final report is dependent on the nature of the
opi nion, so forned. The formation of the said opinion, by the
police, is the final step in the investigation, and that final step
is to be taken only by the police and by no other authority."

Vi neet Narain has also relied upon this decision
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18. In State of Bihar & Anr. v. JAC Sal danha & Ors. 1980 (1) SCC 554
the sanme principle was reiterated and was succinctly stated in the foll ow ng
words in para 25 of the report:

"There is a clear-cut and well denarcated sphere of
activity in the field of crine detection and crinme punishment.
I nvestigation of an offence is the field exclusively reserved for
the executive through the police departnent the
superi ntendence over which vests in the State Government.
The executive which is charged with a duty to keep vigil ance
over |law and order situation is obliged to prevent crime and if
an offence is alleged to have been commtted it is its bounden
duty to investigate into the offence and bring the offender to
book. Once it investigates and finds an offence having been
conmitted it is its duty to collect evidence for the purpose of
proving the offence. Once that is conpleted and the
i nvestigating officer submits report to the Court requesting the
Court to take cognizance of the offence under Section 190 of
the Code its duty conmes to an end. On a cogni zance of the
of fence bei ng taken by the Court the police function of
i nvestigation comes to an end subject to the provision contained
in Section 173(8), there comences the adjudicatory function
of the judiciary to deterni ne whether an of fence has been
committed and if so, whether by the person or persons charged
with the crime by the police inits report to the Court, and to
awar d adequat e punishnent according to |l aw for the offence
proved to the satisfaction of the Court.” There is thus a well
defined and well denarcated function in-the field of crime
detection and its subsequent adjudication between the police
and the Magistrate. This had been recogni sed way back in King
Emperor v. Khwaj a Nazir Ahmad (AR 1945 PC 18) where the
Privy Council observed as under:

(Ornitted as already quoted in para 15)

In para 26 it was observed that the power of the police to investigate into a
cogni zabl e offence is ordinarily not to be interfered ' with by the judiciary.

19. Thus the legal position is absolutely clear and also settled by judicia
authorities that the Court would not interfere with the investigation or during
the course of investigation which would nean fromthe time of the | odging

of the First Information Report till the subm ssion of the report by the officer
in charge of police station in court under Section 173(2) C.P.C., this field
bei ng exclusively reserved for the investigating agency.

20. An incidental question as to what will be the result of any error or

illegality in investigation on the trial of the accused before the Court nay
al so be examned. Section 5-A of the Prevention of Corruption Act, 1947
provi ded that no police officer below rank of a Deputy Superintendent of
Police shall investigate any offence puni shabl e under Section 161, Section
165 and Section 165-A | PC or under Section 5 of the said Act w thout the
order of a Magistrate of the First Cdass. In H N Rishbud (supra) the

i nvestigation was entirely conpleted by an officer of the rank | ower than the
Deputy Superintendent of Police and after perm ssion was accorded a little

or no further investigation was made. The Special Judge quashed the
proceedi ngs on the ground that the investigation on the basis of which the
accused were being prosecuted was in contravention of the provisions of the
Act, but the said order was set aside by the High Court. The appeal preferred
by the accused to this Court assailing the judgnent of the Hi gh Court was

di sm ssed and the follow ng principle was |aid down: -

"The question then requires to be considered whet her and

to what extent the trial which follows such investigation

is vitiated. Now, trial follows cognizance and

cogni zance is preceded by investigation. This is

undoubt edly the basic schene of the Code in respect of
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cogni zabl e cases. But it does not necessarily follow that
an invalid investigation nullifies the cognizance or tria
based thereon. Here we are not concerned with the effect
of the breach of a mandatory provision regulating the
conpetence or procedure of the Court as regards

cogni zance or trial. It is only with reference to such a
breach that the question as to whether it constitutes an
illegality vitiating the proceedings or a nmere irregularity

arises. A defect or illegality in investigation, however
serious, has no direct bearing on the conpetence or the
procedure relating to cognizance or trial. No doubt a

police report which results froman investigation is
provided in section 190 of the Code of Crini nal

Procedure as the material on which cognizance is taken.

But it cannot be maintained that a valid and | egal police
report is the foundation of the jurisdiction of the Court to
take cogni zance. Section 190 of the Code of Crimna
Procedure is one out of a group of sections under the
headi ng " Conditions requisite for initiation of

proceedi ngs." The | anguage of this section is in nmarked
contrast with that of the other sections of the group under
the sane heading, i.e. sections 193 and 195 to 199.

These | atter sections regulate the conpetence of the

Court and bar its jurisdiction in certain cases excepting in
conpliance therewith. ~But Section 190 does not. Wile

no doubt, in one sense, clauses (a),(b) and (c) of section
190(1) are conditions requisite for taking of cogni zance,

it is not possible to say that cognizance on an invalid
police report is prohibited and is therefore a nullity. Such
an invalid report may still fall “either under clause (a) or
(b) of section 190(1) (whether it is one or the other we
need not pause to consider) and in any case cogni zance

so taken is only in the nature of error in-a proceeding
antecedent to the trial."

The Court after referring to Prabhu v. Enperor AIR 1944 SC 73 and
Lunbhardar Zutshi v. The King AIR 1950 PC 26 held that if cognizance is

in fact taken on a police report initiated by the breach of a nandatory
provision relating to investigation, there can be no doubt that the result of

the trial, which follows it cannot be set aside unless theillegality in the

i nvestigation can be shown to have brought about a m scarriage of justice

and that an illegality commtted in the course of i'nvestigati on does not

af fect the conpetence and the jurisdiction of the Court for trial. This being

the |l egal position, even assuming for the sake of argument that the CB
conmitted an error or irregularity in subnmitting the charge sheet without the
approval of CVC, the cognizance taken by the learned Special Judge on the
basi s of such a charge sheet could not be set aside nor further proceedings in
pursuance thereof could be quashed. The Hi gh Court has clearly erred in
setting aside the order of the | earned Special Judge taking cognizance of the
of fence and in quashing further proceedings of the case.

21. The sheet anchor of the plea raised by the accused-respondent for

di smi ssing the charge sheets and revoking the cogni zance and the process

i ssued against himis based upon certain directions issued by this Court in

Vi neet Narain. The High Court has accepted this plea and has quashed

the cogni zance taken by the | earned Special Judge and all consequentia
proceedings in the case on the ground that the CBI had not placed before the
CVC the result of the investigation and had by passed it by filing a charge
sheet before the court which in its opinion was a violation of the directions
issued by this Court in Vineet Narain. In fact Shri Jethmalani also tried to
support the judgnment of the Hi gh Court by placing extensive reliance upon

the observations nade in this case. Shri Rawal, |earned Solicitor Genera

has, however, submitted that the Hi gh Court has conpletely m sunderstood

the judgnent and in fact it does not give any kind of a right to an accused to
chal | enge the charge sheet on account of any all eged non-observance or
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violation of the directions issued regarding the functioning and responsibility
of CVC. The contention is that the directions relate to inter-departnenta
wor ki ng and the manner in which the power of superintendence has to be

exerci sed by CVC over the working of CBI, the entire object being to

insulate the CBI fromany kind of external influence or pressure so that it
may performits duty as enjoined in Del hi Special Police Establishment Act
(DSPE Act). The question is whether Vineet Narain really neant to |ay

down as a principle of law that in every case the result of investigation done
by CBI had to be placed before the CVC and further before subm ssion of

the charge sheet in Court the sane was al so to be exam ned by the CVC

whi ch was to give some sort of approval or concurrence and if the sane was

not done, the charge sheet so submitted would be a nullity in the eyes of |aw
or would be of such a nature on which cogni zance coul d not be taken or if

the cogni zance was taken by the court the sane would be illegal and coul d
not formthe basis for trial of the accused.
22. In view of the contentions raised it becomes necessary to exanine the

judgrment in Vineet Narain in little detail so as to understand its real content
and inport. A terrorist belonging to H zbul Mijahi deen organi sati on was
arrested i'n Del hi on 25.3.1991 and after his interrogation the CBl conducted
raids on the prem ses of SK Jain, his brothers, relatives and busi nesses.

Besi des I'ndianand foreign currency, two diaries and not ebooks were seized

whi ch contai ned detail ed accounts of vast paynents nmade to certain persons
who were identified by initials only which corresponded to high ranking
politicians and bureaucrats. The CBI did not investigate the matter of Jains
or the contents of 'their diaries for nore than two and a half years. It was in
these circunstances that a wit petition was filed under Article 32 of the
Constitution by way of a public interest |itigation

23. It will be convenient and useful to reproduce certain parts of the
j udgrment which are as under: -
"5. The gist of the allegations in the wit petitions is

that governnent agencies |like the CBlI and the Revenue
authorities had failed to performtheir duties and |ega
obligations inasmuch as they had failed to-investigate
matters arising out of the seizure of the "Jain D aries";
that the apprehension of terrorists had led to the

di scovery of financial support to them by cl andestine and
illegal nmeans using tainted funds obtained through

"haval a" transactions; that this had al so disclosed a nexus
bet ween politicians, bureaucrats and criminals, who are
reci pients of noney from unl awful sources, given for

unl awf ul consi deration; that the CBl and ot her

government agencies had failed to investigate the matter,
take it to its logical conclusion and prosecute all persons
who were found to have conmtted an offence; that this

was done with a view to protect the persons involved,

who were very influential and powerful; that the matter

di scl osed a nexus between crinme and corruption at high
places in public life and it posed a serious threat to the
integrity, security and econony of the nation; that probity
in public life, the rule of law and the preservation of
denocracy required that the governnment agencies be
conpelled to duly performtheir legal obligations and to
proceed in accordance with | aw agai nst every person

i nvol ved, irrespective of where he was placed in the
political hierarchy. The writ petitions prayed, inter alia,
for the following reliefs :

"(a) that the abovesaid offences disclosed by the facts
mentioned in the petition be directed to be investigated in
accordance with | aw,

(b) that this Hon' ble Court nay be pleased to appoint
of ficers of the police or others in whose integrity,

i ndependence and conpetence this Hon' ble Court has
confidence for conducting and/or supervising the said
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i nvestigation;

(c) that suitable directions be given by this Hon ble
Court and orders issued to ensure that the culprits are
dealt with according to | aw

* * *

(f) that directions be given so that such evil actions on
the part of the investigating agencies and their politica
superiors are not repeated in future."

24, The Court instead of issuing a wit of nandanus considered it proper
to keep the matter pending and the investigation was nonitored and in that
connection several orders were passed fromtime to time reference of which
has been made in para 7 of the judgnment. Para 8 of the judgnent shows that
the Court canme to the conclusion that the CBI and other governnmenta

agenci es had not carried out their public duty to investigate the offences

di scl osed and the investigation was nonitored till the point of tine when
charge sheet was filed and thereafter ordinary process of |law was to be
followed. 1In para 9 of the judgnent it is nmentioned that even after the

matter had been brought to the Court conplaining of the inertia of the CB

and the other agencies to investigate into the of fences because of the alleged
i nvol venent of several ‘persons hol ding high officers in the executive, the

di sinclination of the agencies to proceed with the investigation was apparent.
It is further mentioned that the accusation, if true, reveal ed a nexus between
hi gh ranki ng politicians and bureaucrats who were alleged to have been

funded by a source l'inked with the source funding the terrorists. Sone

ot her paragraphs whi ch have a bearing on the controversy are being

repr oduced bel ow.

15. Inertia was the comopn rul e whenever the alleged

of fender was a powerful person. Thus, it becane

necessary to take neasures to ensure permanency in the

remedi al effect to prevent reversion to inertia of the

agencies in such matters.

19. Before we refer to the report of the Independent
Revi ew Committee (IRC), it would be appropriate at this
stage to refer to the Single Directive issued by the
CGovernment which requires prior sanction of the
designated authority to initiate the investigation against
officers of the Governnent and the Public Sector
Undert aki ngs (PSUs), nationalised banks above a certain
Level . e

42. Once the jurisdiction is conferred on.the CBI to

i nvestigate an offence by virtue of notification under
Section 3 of the Act, the powers of investigation are
governed by the statutory provisions and they cannot be
estopped or curtailed by any executive instruction‘issued
under Section 4(1) thereof. This result follows fromthe
fact that confernent of jurisdiction is under Section 3 of
the Act and exercise of powers of investigation is by
virtue of the statutory provisions governing investigation
of of fences. It is settled that statutory jurisdiction cannot
be subject to executive control

43. There is no simlarity between a nere executive
order requiring prior perm ssion or sanction for

i nvestigation of the offence and the sanction needed
under the statute for prosecution. The requirenent of
sanction for prosecution being provided in the very
statute which enacts the offence, the sanction for
prosecution is a prerequisite for the court to take
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cogni zance of the offence. 1In the absence of any
statutory requirenent of prior permission or sanction for
i nvestigation, it cannot be inposed as a condition
precedent for initiation of the investigation once
jurisdiction is conferred on the CBlI to investigate the
of fence by virtue of the notification under Section 3 of
the Act. The word "superintendence" in Section 4(1) of
the Act in the context nust be construed in a manner
consistent with the other provisions of the Act and the
general statutory powers of investigation which govern

i nvestigation even by the CBI. .................

48. In view of the conmon perception shared by
everyone including the Governnent of India and the

| ndependent Review Conmittee (I RC) of the need for

i nsul ation of the CBl fromextraneous influence of any
kind, it is inperative that some action is urgently taken to
prevent the continuance of this situation with a viewto
ensur e proper inplementation of the rule of |aw This is
the need of "equality guaranteed in the Constitution. The
right to equality in a situation like this is that of the
Indian polity and not nmerely of a few individuals. The
powers conferred on this Court by the Constitution are
anple to renmedy this defect and to ensure enforcenent of
the concept of equality.

50. There is another aspect of rule of law which is of
equal significance. Unl ess a proper-investigation is
made and it is followed by an equally proper prosecution
the effort made woul d not bear fruition. The recent
experience in the field of prosecution is also
discouraging. ........... i

58. As a result of the aforesaid di scussion, we hereby
di rect as under :-

. CENTRAL BUREAU OF | NVESTI GATI'ON (CBI)
AND CENTRAL VI Gl LANCE COMM SSI ON ( CVC)

1. The Central Vigilance Comission (CVC) shall be
gi ven statutory status.

3. The CVC shall be responsible for the efficient
functioning of the CBI. Wi | e Governnent shall remain
answerabl e for the CBI’s functioning, to introduce visible
objectivity in the mechanismto be established for
overviewi ng the CBlI's working, the CVC shall be

entrusted with the responsibility of superintendence over
the CBI’'s functioning. The CBI shall report to the CVC
about cases taken up by it for investigation; progress of

i nvestigations; cases in which charge-sheets are filed and
their progress. The CVC shall review the progress of al
cases nmoved by the CBlI for sanction of prosecution of
public servants which are pending with the conpetent
authorities, specially those in which sanction has been
del ayed or refused.
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2. Every prosecution which results in the discharge or
acquittal of the accused nust be reviewed by a | awer on

the panel and, on the basis of the opinion given,
responsibility should be fixed for dereliction of duty, if
any, of the officer concerned. In such cases, strict action
shoul d be taken against the officer found guilty of
dereliction of duty.

25. The facts and circunstances in which the wit petition was filed, the
al l egations nade and the relief clained therein would show that the CBI and
ot her CGovernnent Agenci es had not performed their statutory duty for a

very long tinme to investigate conm ssion of offences as the accused

i nvol ved were hol ding high of fices. The Single Directive issued by the
CGovernment created an enbargo on the power of the CBI in registering or

i nvestigating cases agai nst officers of the Governnment, Public Sector
Undert aki ngs and National'i sed Banks above a certain [evel wthout prior
sanction of the designated authority. The proceedi ngs of the case reveal ed
that there was a conplete disinclination on the part of the CBl to proceed
with investigation of offences agai nst persons hol ding high offices even after
the matter had been brought to Court. The Court cane to the conclusion

that wherever the alleged offender was a powerful person, the CBI renai ned

a silent spectator and practically took no steps to investigate the matter.
After exam nation of the statutory provisions, the Court came to the
conclusion that the Single Directive had the effect of restraining the
recording of FIR and initiation of investigation, which could not be issued in
exerci se of power under Section 4(1) of the DSPE Act as the powers of

i nvestigation are governed by statutory provisions. It was therefore

consi dered expedi ent. that the CBlI' should be insul ated from extraneous

i nfl uence of any ki nd. The Court al so caneto the conclusion that in order
to establish rule of law, it was necessary that —proper investigation is nade
which is followed by equally proper prosecution. It was in these

ci rcunst ances that various directions were - issued with regard to the
functioning of CBI and CVC, Enforcenent Directorate, Nodal Agencies and
Prosecuti on Agencies. The entire enphasis in the judgment is that as no one
is above the law, the persons holding high offices are not able to escape

ei ther on account of inertia or inaction of the CBl 'to investigate the

conmi ssion of offence or on account of inconplete or inproper

investigation or faulty prosecution.in Court. A duty has been cast on the
CVC to review the progress of all cases noved by the CBlI for sanction of
prosecution, specially those in which sanction has been delayed or refused.
The judgnment nowhere says that the CBI will have to take concurrence or
sanction fromthe CVC before filing charge sheet in Court. No right of any
ki nd has been conferred upon the alleged offender or the accused to

approach the CVC or to challenge the action of CBI in subm ssion of
charge-sheet in Court on the ground of sone purported irregularity in

maki ng a report to the CVC regardi ng progress of investigation

26. The view taken by the High Court that as the CBlI submitted the
charge-sheet w thout reporting and taking approval or consent fromthe

CVC, the same was illegal and no cogni zance coul d be taken thereon is,
therefore, wholly erroneous and does not at all follow fromthe judgnent.

27. Shri Jet hmal ani has strenuously urged that as the CVC has been
entrusted with the responsibility of superintendence over the CBI’''s
functioning, the CVC can as well direct CBl not to submt a charge sheet in

a given case. The accused can bring to the notice of the CVC that either
there was not sufficient material or it was not a fit case where prosecution
shoul d be launched and if the CVCis satisfied with the plea of the accused,
it will have the right to give a direction to the CBI not to subnmit a charge-
sheet against the accused. According to |earned counsel the power with the
CVCis akin to Section 36 Cr.P.C. which |lays down that police officers
superior in rank to an officer in charge of a police station nay exercise the
sanme powers, throughout the | ocal area to which they are appointed, as nay

be exercised by such officer within the lints of his station and, therefore,
the CVC has the authority to direct the CBI not to submit charge sheet in a
gi ven case just as a Superintendent of Police can give this type of direction
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to an officer incharge of a police station. W are unable to accept the
contention raised. The directions issued cannot be interpreted in abstract but
have to be read and understood in the context of the facts and circunstances
leading to the filing of the wit petition. The facts which were reveal ed and
were brought to light during the course of hearing showed that the CBlI had
failed to performits statutory duty and | egal obligation of investigating
of fences and after conpleting the investigation taking it to its |ogica
concl usi on of |aunching prosecution against all those who were found to

have comm tted of fences. The direction issued never nmeant to create or
confer sone kind of additional rights in favour of the accused as held by the
Hi gh Court. The accused has absolutely no right to approach the CVC for
taking any steps to stop the CBI fromeither proceedi ng agai nst himor from
| aunchi ng prosecution against himby filing a charge sheet. Further, the
directions issued do not confer any kind of a right upon the accused to assai
the charge sheet on the ground that the CBI had not reported the progress of
i nvestigation to the CVC or had not taken sone kind of approval or
concurrence fromit before submission of the charge sheet in Court.

28. Shri Jethmal ani has contended that the directions issued in Vineet
Nar ai n' have not been conplied by the Union of India in as nmuch as the

CVC has not been given a statutory status and strict conpliance of other
directions has al so not been nmade. Seeking anal ogy from Section 19(2)(c)
of Contempt of Courts Act, |earned counsel has urged that the appellant
Union of India has conmtted contenpt of the order passed by this Court

in the case of Vineet Narain and therefore it should not be heard. Learned
Solicitor General has controverted this argunment by subnmitting that Centra
Vi gi | ance Conmi ssion Ordinance 15 of 1998 was pronul gated on

25.8.1998 and on 27.10.1988 Central Vigilance Commi ssion (Anendnent)

Ordi nance, 1998 was promul gated. Thereafter, CVC Bill 1998 was

i ntroduced in the Lok Sabha on 7.12:1998 but the matter was referred to the
Standing Commttee. On . 8.1.1999 CVC Ordinance 4 of 1999 was

promul gated to continue the provisions of earlier Odinances. The Lok

Sabha passed CVC Bill 1999 on 15.3.1999 and thereafter it was listed in the
Raj ya Sabha but coul d not be taken up. On 4.4.1999 the CGovernnent of

I ndi a Resol ution No.371/20/99 - AVD (111) was published in the Gazette to
continue the Central Vigilance Conm ssion as the Parliament being in

session no fresh O di nance could be issued and O di nhance No.4 of 1999

was going to expire on 5.4.1999. (The Lok Sabha di ssol ved on 26. 4. 1999

and consequently CVC Bill 1999 pendi ng consideration in the Rajya Sabha

al so lapsed. On 20.12.1999, CVC Bill 1999 was introduced in Lok Sabha

whi ch passed the sanme on 26.2.2003 and on 5.3.2003 notice was sent to
Secretary General, Rajya Sabha for consideration of CVC Bill 2003 as

passed by the Lok Sabha. These facts show that the appellant has been
taking steps to conply with the directions issued in Vineet Narain

29. Under our constitutional scheme the Parliament exercises sovereign
power to enact |aws and no outside power or-authority can issue a direction
to enact a particular piece of legislation. I'n Suprene Court Enpl oyees’

Wl fare Association v. Union of India (1989) 4 SCC 187 (para 51) it has

been held that no Court can direct a |l egislature to enact a particular |aw
Simlarly, when an executive authority exercises a |egislative power by way
of subordinate |egislation pursuant to the del egated authority of a |egi'slature,
such executive authority cannot be asked to enact a | aw which he has been
enmpowered to do under the del egated | egislative authority. This view has
been reiterated in State of J& v. AR Zakki & Ors. AIR 1992 SC 1546. In

AK Roy v. Union of India AIR 1982 SC 710 it was hel d that no mandanus

can be issued to enforce an Act which has been passed by the |egislature.
Therefore, the direction issued regarding confernent of statutory status on
CVC cannot be treated to be of such a nature, the non-conpliance whereof

may anount to contenpt of the order passed by this Court.

30. Shri Jet hmal ani has al so referred to some correspondence which
ensued between the Enbassy of India and Federal O fice for Police Matters

of the Federal Departnent of Justice and Police, Bern, Switzerland and has
| ai d enphasis on the foll owi ng sentence occurring therein - "The requesting
authority has exam ned those docunents in detail and has reached at the
concl usion that the docunments transmtted are unfortunately too limted to
sustain a charge sheet against Hi nduja brothers and do not correspond to the
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m ssion of its request for assistance dated 23.01.1990." Learned counsel has
submitted that as the CBI itself was of the opinion that the docunents
transmtted could not sustain a charge against H nduja brothers, there was

no justification for submtting a charge sheet and the trial would be abuse of
the process of the Court. It has been further urged that the evidence sought
to be relied upon by the CBlI is wholly deficient and can under no case
establ i sh any charge agai nst accused-respondent No.1l. According to |earned
counsel the charge sheet has been submitted only on account of politica
vendetta and to nmalign the nane of the Prime Mnister, who was in office at

the tinme when the contract was signed. It may be stated at the very outset
that the letter, reliance on which has been placed by Shri Jethmal ani, was
witten by the Federal O fice of Police to the Investigating Judge in
Switzerland in connection with execution of Letters rogatory in Swtzerland.
This letter has not been witten either by the CBl or by any authority in
India. Therefore, it cannot formthe basis for assailing any action of the
CBI. That apart we are not concerned here with the nerits of the allegations
and the nature of the evidence which the prosecution would produce in

Court to establish the charge as this was not the plea of the accused before
the H gh Court nor the Hi gh Court has exam ned the sane. The Hi gh Court

has proceeded on entirely different grounds for quashing the cogni zance

taken by the learned Special Judge.

31. In reply to the petition filed by respondent Prakash Hi nduja in the

Hi gh Court, separate counter-affidavits on behalf of CBl and CVC were

filed. In the counter-affidavit filed by CBI in para 5 the details of the

Ordi nances issued are given and it is stated that the Bill is pending before
the Parliament and consequently no statutory power of superintendence had

as yet been conferred upon the CVC and its role in relation to investigation

of of fences under the Prevention of Corruption Act was governed by the
CGovernment Resol ution dated 4.4.1999 whi ch was' i ssued as the Ordinance

was going to | apse. The Resolution providedthat CVC shall have the power

to inquire or cause an inquiry or investigationto be made on a reference

nmade by the Central Governnent wherein it is alleged that a public servant
above a particular level has committed an of fence under the Prevention of
Corruption Act and to review the progress of applications pending with the
conpetent authorities for sanction of prosecution under the aforesaid Act.

The CVC shall exercise superintendence over the vigilance, admnistration

of various Mnistries of the Central Governnent or Corporations established

by or under any Central Act and shall tender advice to them  In para 7 of the
counter-affidavit it is stated that under the existing adm nistrative directions
the CBlI has a practice of reporting to the CVC all devel opnents.in cases

i nvol ving public servants. Accordingly, well before filing of the first
charge sheet, an investigation report was sent to the CVC and t he CVC was
apprised of the developnents in the case. It is further stated that the nane of
G P. Hnduja is nmentioned in the FIR itself and since inthe first charge sheet
it was nentioned that further investigations are being carried out to unearth
the full details of the commission paid by Bofors and the papers received in
Decermber 1999 revealed with sufficient particularity receipt of comm ssions

by Hi nduja brothers, a supplenentary charge sheet was fil ed agai nst them

The counter-affidavit on behalf of the CVC was filed by Shri RK Bajaj,
Director in the Central Vigilance Comrmission. 1In para 3 of the affidavit it is
categorically stated that the statenents nade in the counter-affidavit filed by
CBl as to the presentation of the investigation report to the CVC are correct.
It is further stated that CVC has no role in filing of the charge sheets and the
conduct of cases as pleaded by the accused and the directions of the

Supreme Court in Vineet Narain only require the CVCto functionin a

supervi sory character. |Investigation of cases, filing of charge sheets and
then prosecution of such cases are essentially for the CBlI, the duty of the
CVC being to ensure that the CBI discharges its duties w thout any
interference and without undue favour to any person. |In para 7 it is stated
that the CVC holds review neetings with the CBl to review the progress of

cases and the neetings are held on nonthly basis and in this manner the

CVC is discharging its duties under the Governnent Resolution dated

4.4.1999 as well as the directions of this Court. It is also specifically stated
that the registration of cases and its investigation is primarily the duty of
CBl and filing of charge sheet does not in any manner require any approva
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of the CVC. The avernents made in these affidavits clearly show that the

i nvestigation report was sent to the CVC by the CBlI before filing of the first
charge sheet and the CVC was al so apprised of the devel opnments in the case.

As nmentioned earlier, in para 62 of the first charge sheet, it was clearly
mentioned that the investigation regarding further transfer of the funds
routed through various countries was continuing and investigation regardi ng
the role played by three H nduja brothers was al so continuing. On account

of the fact that CVC Bill could not be passed by the Rajya Sabha, the
functioning of the CVC was being regul ated by the Governnment Resol ution

dated 4.4.1999 and this nowhere provided for taking any concurrence or

approval fromthe CVC before filing of the charge sheet. The CVC havi ng

filed an affidavit stating that investigation report had been subnmitted to it by
the CBI and that it had no role in the filing of the charge-sheet and the
conduct of the cases, the plea raised by the accused fell to the ground and the
petition filed by himought to have been disnissed straight away. The High
Court committed serious error.in not giving due consideration to the counter
affidavits filed by the CBl and CVC and especially to the fact that on
account of non-passing of the CVC Bill by the Rajya Sabha and | apsi ng of

the Ordi nance, the duties and functions of the CVC are to be perforned in
accordance with the Governnent of India Resolution dated 5.4.1999, which
nowhere provided for taking any kind of a concurrence or approval fromthe
CVC before subm ssion of the charge sheet.

32. In para 31 of ‘the judgment, the High Court has placed reliance on
Gokul Chand Dwarka Das Mdrarka v. King AIR 1948 PC 82. But here the
conviction was set 'aside as the sanction granted to prosecute the accused,
whi ch was a requirenent of the statute, was found to be invalid. As

di scussed earlier there is no requirement of -any sanction by the CVC either
under any statute or even under the directions of Vineet Narain and,

therefore, the ratio of this case can have no application at all. |In para 34 of
the judgnment the H gh Court has placed reliance on Prabhu Dayal Deorah v.
District Magi strate AIR 1974 SC 183, wherein the detention order passed

under Mai ntenance of Internal Security Act was set ‘aside on the finding that
one of the grounds communicated to detenu was vague. W fail to

understand how the principle laid down in a case where challenge is nade to
preventi ve detention can have any applicati on whatsoever to the case in

hand.

33. Wth respect we find the H gh Court judgnent to be quite confusing

and self contradictory. I'n.para 18(c) it is observed that "there is no
requi renent to seek clearance before charge sheets are filed" and in para 19
it is said that "the only requirenent in this regard is of reporting and the role
of the CVC on this would be to give its comments in its annual report." In
para 20 it is said that "the direct power of reviewgranted to the C/Cis only
of pending applications for sanction" and "the CVC is not cast with the role
of reviewi ng as such the steps taken in the course of investigation and
thereafter." In para 21 it is said that "the duty to report of the steps taken in
the course of investigation is not and cannot be equated with the duty to
obtain prior approval or consent of any other authority to these steps.™ Again
in para 24 it is said that "the contention of the petitioner that a breach of
these directions would render the action of the CBlI void since the directions
are to be rigidly conplied with is equally m sconceived." It is further said
that "even the rigid conpliance with these directions cannot go beyond the
CVC over-viewing CBlI's working and the CBI's reporting to the CVC."

34. The High Court having arrived at the aforesaid findings, the only
result which could logically follow was to dismss the petition. / There was
absol utely no occasion for allow ng the sanme and quashi ng the cogni zance

and further proceedings in the case.

35. In view of the discussion made above the appeals are allowed and the

j udgrment and order dated 10.6.2002 of the High Court is set aside. The

| ear ned Special Judge shall proceed with the trial of the case. Wile framng
the charge he shall carefully scrutinise the material on record and other
circunst ances of the case in accordance with | aw
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