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Article 12 of the Constitution

HEADNOTE
%

The appel |l ant, an enployee of the Institute of
Constitutional and Parlianmentary Studies (I.C.P.S., for
short), was dismissed from service by order dated Novenber
17, 1982, as a result of disciplinary action. He chall enged
the dismissal order by a wit petition before the Hgh
Court. The question whether the [.CP.S. was a ’'State’
within the neaning of Article 12 of the Constitution arose
for consideration as a mpjor issue in the matter before the
Hi gh Court. A Single Judge of the H gh Court dism ssed the
petition, holding that the enployer was neither an agency
nor an instrunentality of the governnent and did not
constitute 'State’ as above said, and, therefore, was not
subject to the wit jurisdiction of the Hgh Court. The
appeal against that judgnent of the Single Judge was
di sm ssed by the Division Bench of the H gh Court. Aggrieved
by the decision of the H gh Court, the appellant noved this
Court by special |eave.

Di sposi ng of the appeal, the Court,

N

HELD: In the course of hearing, Dr. Anand Prakash
counsel for the I.C. P.S., respondent No. 2, stated that
whet her the Institute be ’'State’ or not within the neaning
of Article 12 of the Constitution, the enployer was prepared
to give a fresh opportunity to the appellant to neet the
charges against him Wth that concession, the order of
di smssal, etc. passed against the appellant should have
been set aside and the matter should have gone before the
enquiry officer, but Dr. Anand Prakash as al so counsel for
the Union of India invited the Court to decide the issue as
to whether the 1.C.P.S. constituted ’'State’ wthin the
constitutional neaning of the term [263H, 264A-(C
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The main question for consideration then was whether
I.C.P.S. was a 'State’. |.C. P.S. could becone 'State’ only
if it was found to be an authority within the territory of
India or under the control of the Government of |India.
[ 264D, g
261

I.C.P.S. is aregistered society. The energence of a
new generation wthin | ess than two decades of independence
gave rise to a feeling that the people’ s representatives in
the Legislatures required the acquisition of the appropriate
denocratic bias and spirit. 1.C P.S. was born as a voluntary
organi sation to fulfil this requirenent. The Speaker of the
Lok Sabha was its first President. Three Mnisters, a former
Chief Justice of India and a forner Attorney General joined
as its Vice-Presidents. Some of the public officers were
associated in its Admnistrative set-up. Services of some
enpl oyees of Parlianent-were Jlent to it. Wile Article 12
refers to Parlianment as such, a few nenbers of Parlianent
cannot 'be considered as Parlianent so as to constitute that
body as ‘referred to in Article 12. The Speaker and the
M ni sters-who joined as Vice-Presidents of the Society were
there in their personal” capacities and not as Mnisters,
etc. There were many people in the category of Vice-
Presi dent, Executive Chairman, Treasurer. and nenbers, who
were not a part of the Governnment, and sone of themdid not
bel ong to Parlianment. [281A-F]

The objects ' of the Society were not governnmenta
busi ness. Many of the objects of  the Society were not
confined to the two Houses of Parlianent and were intended
to have an inpact on Society at large. [281GH|

The Menorandum of the Society pernitted acceptance of
gifts, donations and subscriptions. No nmaterial was placed
before the Court for the stand that the  Society was not
entitled to receive contributions from any indi genous source
wi t hout governnment sanction. Since governnment noney has been
coming, the wusual conditions  attached to government grants
have been applied and enforced. If the Society’'s affairs
were really intended to be carried on as a part of the Lok
Sabha or Parlianent as such, the manner of functioning would
have been different. The accounts of the Society are subject
to audit as the affairs of the Societies receiving
government grants are. Covernnent inmposes conditions  and
restrictions when grants are nade, and the Society is al so
subject to the sane, and the nere fact that such
restrictions are nmade is not a determ native aspect.[281H
282 A-D

There are registered societies which have been treated
as 'State’, but in the case of each of ‘them either
government al busi ness had been undertaken by the Society or
what was expected to be the public obligation of the 'State’
had been undertaken to be performed as a part- of the
Society’s function. [282H 283A]

262

Havi ng given anxious consideration to the facts of the
case, the Court is not in a position to hold that |I.C P.S.
is either an agency or an instrunmentality of the State so as
to cone wthin the purview of other authorities"in Article

12 of the Constitution. 1.CP.S. is a case of its type-
typical in many ways and normal tests may, perhaps, not
properly apply to test its character. Even if sone

institution becomes ’'State’ within the neaning of Article
12, its enpl oyees do not becone holders of Civil posts so as
to beconme entitled to the cover of Article 311 of the
Constitution. They would, however, be entitled to the
benefits of Part 11l of the Constitution. It is unnecessary
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to exam ne the appellant’s case, keeping Articles 14 and 16
of the Constitutionin view, as, on the concession of
counsel for |I.C P.S., the proceedi ngs woul d have to re-open
[ 283C- E]

In the result, the appellant would be entitled to the
following reliefs

The order of disnmissal set aside and the proceedings
restored to the stage of enquiry. [283F]

The appell ant shall be deemed to have been restored to
service and he would becone entitled to normal relief
available in such a situation. He should be deened to be in
service and his suspension woul d not continue. His
suspensi on, which had nerged into dismissal is vacated. It

shall, however, be open to the enployer to nake any
direction as is deened appropriate in that behalf in future.
[ 283F- G

The appel | ant -~ becomes entitled to salary for the past
period subject to his satisfying the authorities that he had
not earned any inconme during that period. [283H

The ‘appel  ant shall be given a reasonabl e opportunity
by the enquiring officer to neet the charges and the enquiry
shal | be completed wi thin four nmonths. [283H 284A]

The enquiry officer shall allow inspection to the
appel l ant of all records relevant to the enquiry. [284B]

Raj asthan State Electricity Board, Jaipur v. Mhan La
and Ors., [1967] 3 SCR 377; Snt. UjamBai v. State of Utar
Pradesh, [1963] | SCR 778; Sabhajit Tewary v. Union of India
JUDGVENT:

Sardar Singh Raghuvanshi & Anr., {1975] 3 SCR 619; Ramana
Dayar am Shetty v. The

263

International Airport Authority of India & Os., [1979] 3
SCR 1014; WManaging Director, Utar Pradesh Wrehousing
Corporation & Anr. v. Vinay Narayan Vajpayee, [1980] 2 SCR
773; Ajay Hasia, etc. v. Khalid Mjib Sehravardi & Os.
etc., [1981] 2 SCR 79; Som Prakash Rekhi v Union of India
and Anr., [1981] 2 SCR 111; B.S.Mnhas v. Indian Statistica

Institute & Ors., [1984] 1 SCR 395 and P. K Ramachandra |yer
and Os. v. Union of India and Ors., [1984] 2 SCR 200.

&

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 495 of
1984.

Fromthe Judgnment and order dated 1.11.1983 of the
Del hi Hi gh Court in L.P.A No. 160 of 1983.

P. P. Rao and A. Mariaputham for the Appellant.

Dr. Anand Prakash, D.N. Dwivedi, Ms. Anil Katiyar,
C. V. Subba Rao, Vineet Kumar and Deepak K. Thakur for the
Respondent s.

The Judgnent of the Court was delivered by

RANGANATH M SRA, J. This appeal by special |eave calls
in question the judgnent of a Division Bench of the Delh
High Court in a Letters Patent Appeal uphol ding the decision
of a learned Single Judge rejecting the wit petition of the
appel l ant. The appel |l ant was an enpl oyee of the Institute of
Constitutional and Parlianentary Studies (hereafter referred
to as |ICPS for short) and in a disciplinary action he was
di smssed from service by order dated 17th Novenber, 1982
When he assailed the order in a wit petition before the
H gh Court, the question whether |ICPS was 'State’ within the
nmeani ng of Article 12 of the Constitution came for
consi deration as the najor issue arising in the matter. The
| earned Single Judge dismissed the wit petition by hol ding
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that the enpl oyer was neit her an agency nor an
instrunentality of the Government and did not constitute
"State’ within the nmeaning of Article 12 and, therefore, was
not subject to the wit jurisdiction of the H gh Court. The
appeal against the judgnment of the | earned Single Judge was
di sm ssed on 1st Novenber, 1983.

In course of hearing of the appeal Dr. Anand Prakash
appearing for 1CPS fairly stated that whether the Institute
be 'State’ or not within the neaning of Article 12 of the
Constitution, the enployer
264
was prepared to give a fresh opportunity to the appellant to
neet the charges so as to dispel fromhis mnd the feeling
that he has not been given reasonable opportunity to defend
hinself. Ordinarily, with that concession the inpugned order
entailing the dismssal of the enployee and the judicia
determ nati on against the appellant should have been set
aside and the matter ~ should have gone before the enquiry
of ficer for af fording reasonable opportunity to the
appel | ant' of being heard against the charges. Dr. Anand
Prakash, however, invited us to enter into the nerits of the
issue as to whether |CPS constitutes 'State’ wthin the
constitutional neaning of the term The Union of India which
appears before wus through counsel also wanted that the
guestion should be decided. Thereupon we suggested to the
appel l ant who was till then appearing in person to get
represented through counsel so that the matter could be
appropriately argued on his behalf also. ‘He has been
rendered suitable assistance by the Suprenme Court Legal Aid
Commttee and M. P.P.Rao, Senior Counsel, has appeared on
hi s behal f.

The main question for consideration now, therefore, is
whether ICPS is 'State'. For appropriate  consideration of
this question it is necessary to look into the constitution
of the body, the purpose for which it has been created, the
manner of its functioning including the node of its funding
and the broad features which have been found by this Court
in several decisions to be relevant in the matter of
determining a dispute of this type. Article 12 of the
Constitution provides an inclusive definition of the term
"State’ by saying:

"In this part, unless the context
otherwi se requires, ’'the State’ includes the
Government and Parliament of India and the
CGovernment and the State Legislature of each
of the States and all ‘local or other
authorities within the territory of India or
under the control of the Governnment of
I ndi a."
obviously ICPS can becone 'State’ only if it is found to be
an authority wthin the territory of India or under the
control of the Government of |ndia.

| CPS, respondent No.2, is a society registered under
the Societies Regi stration Act, 21 of 1860, and was
regi stered on 9th March, 1965. As would appear from its
Menor andum of Associ ation, the foundation nmenbers were 19 in
nunber-13 being nenbers besides a President and five Vice-
Presidents. The first President of the Soc
265
ety was the then Speaker of the Lok Sabha. The five Vice-
Presidents were the then Mnister of Railways, M nister of
Law and Social Security Mnister of Conmmunication and
Parliamentary Affairs, a former (Chief Justice of India and
a former Attorney General of India. Dr. L.N Singhvi, then a
menber of the Lok Sabha, was its Executive Chairman. The
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Public Trustee in the Department of Conpany Affairs and
Insurance in the Mnistry of Finance was the Director and a
menber of the Lok Sabha was the Society's Treasurer. The
then Mnister of Cultural Affairs in the Mnistry of
Education along with three nenbers of the Lok Sabha, a
Seni or Advocate of the Supreme Court, a nenber of the Rajya
Sabha, the then Vice-Chancellor of Rajasthan University. the
respective Secretaries of the Lok Sabha and the Rajya Sabha
Secretariat and the Secretary in the Mnistry of Law were
its Menbers. The registered office of the Society was
initially located wthin the Parlianent House but was |ater
on shifted to the Vithalbhai Patel House, Rafi Marg, New

Del hi . The objects of the Society inter alia were:

(1) to pronote and provide for constitutional and
Parliamentary studies with special reference to
conparative studies i'n_ constitutional systens of
vari ous countries and wor Ki ng of t he I ndi an

Consti tution and parliamentary and gover nment a

institutions in their various aspects;

(2) to undertake study of courses and fundanenta
research relating to  developrments in constitutiona
I aw, conventi ons and practi ces, parliamentary
procedure, |legislative drafting, trends in judicia
interpretationand allied matters;

(3) to organise inter alia training programes in
constitutional /problens and natters of current
parlianmentary inportance

(4) to set 'up a legislative research and reference
service for the benefit of all interested nenbers of
the Union Parlianent and State Legislature irrespective
of their party affiliations;

(5) to wundertake and provide for the publication
of a journal and of research papers and of books and
brochures with a view to disseninate denocratic val ues
and to foster broad based <civic education and
awar eness, and in particular, to pro. note study of
constitutional and parlianentary affairs;

266

(6) to establish and nmaintain libraries and
i nformati on services to facilitate the study of
constitutional and parlianmentary subjects and spread
information in regard thereto;

(7) to invite as and when feasible, scholars who
nmay or nmay not be nenbers of the Society, to take
advantage of the facilities offered by the Society and
to benefit the Society by their know edge and
experi ence; and

(8) to institute appropriate fellowships, offer
prizes and arrange schol arshi ps and stipends in
furtherance of the objects of the society.

The Menorandum permtted the Society to accept gifts,
donati ons and subscriptions of cash and securities and of
any property ei ther novable or imovabl e. The  rule
classifies the nmenbers under heads |like Founder Menbers,
Li fe Menbers, Honorary Menbers, ordinary Menbers, Corporate
Menbers and Associ at e Menbers. ordi nary nmenber shi p
according to the Rules, would extend to Menbers of
Parliament or of any State Legislature or those who have
been or are nenbers of the Judiciary or advocates of the
Supreme Court or the High Courts or persons enployed in
public service or persons engaged in teaching of study of
soci al sciences particularly of Political Science, Law or
subjects related thereto. In the -category of Honorary
Menbers were the President, the Vice-President and the Prine
M ni ster of India. Though the Menorandum permitted receipt
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of gifts and donations fromoutside, it is not disputed that
the main source of income of the society has been the annua
Central Governnent grant.

We think it appropriate at this stage to turn attention
to judicial precedents to find out as to what should be the
test to be applied for determ ning when on institution |ike
respondent No.2 would be treated as ’'other authorities’
under Article 12 of the Constitution. The first in point of
time is the Constitution Bench judgnent in the case of
Raj asthan State Electricity Board, Jaipur v. Mhan Lal &
Os., [1967] 3 SCR 377 Bhargava, J. who delivered the nmain
j udgrment observed:

"the meaniing of the word "authority’ given in
Webster’s Third New International Dictionary,
whi ch can be appl i cabl e, is a “public
adnmi ni strative agency or corporation having quasi -
gover nrent al powers and authorised to

267
adnmini ster a revenue-produci ng public enterprise."
Thi s dictionary neaning of the word "authority’ is
clearly wide enough to include all bodies created
by a statute on which powers are conferred to
carry out governmental or guasi - gover nnent a
functions., The expression "other authorities" is
wi de enough “to include wthin it every authority
created by / a statute and functioning wthin the
territory of India, or wunder the  control of the
CGovernment ‘of India; and we do not see any reason
to narrow down this meaning in the context in
which the words 'other authorities’ are wused in
Article | 7 of the Constitution

In Sm. UjamBai v. State of Utar Pradesh, [1963] 1 SCR 77

Ayyangar, J. had observed

"Again Article 12 -winds up the list of
authorities falling within the definition by
referring to "other authorities’ within the
territory of India which cannot obviously be read
as ejusoem generis with either the Governnent and
the Legislatures or local authorities. The words
are of wi de anplitude and capabl e of conprehendi ng
every authority created wunder a statute and
functioning within the territory of India or under
the control of the Governnent of India.

Shah, J., as he then was, added a note to the |eading
Judgnent of Bhargava and observed:

"l am wunable, however, to agree that every
constitutional or statutory authority on whom
powers are conferred by lawis 'other authority’
within the neaning of Article 12. The expression
"authority’ in its etynol ogi cal sense neans a body
invested with power to command or give an-ultimate
deci sion, or enforce obedience, or having a |l ega
right to command and be obeyed.

............ In det er m ni ng what the
expression ’other authority’ in Article 12
connotes, regard nust be had not only to the sweep
of fundanental rights over the power of the
authority, but also to the restrictions which may
be inposed upon t he exerci se of certain
fundanmental rights (e.g., those decl ared by
Article 19) by the authority. Fundanental rights
within their allotted fields trans-

268
cend the legislative and executive power of the
sovereign authority. But some of the inportant
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fundanental rights are liable to be circunscribed
by the inposition of reason able restrictions by
the State. The true content of the expression
"other authority’ in Article 12 nust be deter
mned in the 1ight of this dual phase of

fundanental rights. In considering whether a
statutory or constitutional body is an authority
within the neaning of Article 12, it would he

necessary to bear in mnd not only whether against
the authority fundanmental rights in ternms absolute
are intended to be anforced, but also whether it
was intended by the Constitution makers that the
authority was invested with the sovereign power to
i npose restrictions on very inportant and basic
fundanental freedons.

In nmy ~judgnent, authorities, constitutiona
or statutory .invested with power by [|aw but not
sharing the sovereign power do not fall within the
expression 'State’ as defined in Article 12. Those
authorities which are invested wth sovereign
power, i.e., power to nmeke rules or regulations
and to administer or enforce themto the detrinent
of citizens and others fall within the definition

of "State’ in-Article 12, and constitutional or
statutory bodi es which do not share that sovereign
power of the State are not, in ny judgnent,

"State’ within the neaning of Article 12 of the

Consti tuti on.
Two cases, the First of Sabhajit Tewary v. Union of India &
Os., [1975] 3 SCR 616 and the other of Sukhdev Singh & O's
v. Bhagatram Sardar Singh Raghuvanshi & Anr., |- 1975] 3 SCR
6 19 were disposed of by the sanme Constitution Bench on
February 21, 1975. In both these cases, the true nmeani ng of
Article 12 of the Constitution fell ~for consideration
Sabhajit Tewary’'s case was one where the status of the
Council of Scientific and Industrial Research was exani ned.
This Court took note of the fact that the Council was a
society registered under the Societies Registration Act.
Under Rule 3, the Prime Mnister of India was the ex-officio
President of the Society and under. Rule 30 the governing
body consisted of persons appointed by the Governnent of
India representing the adm nistrative ninistry under which
the Council of Scientific and Industrial Research is
included and the Mnistry of Finance. The Court also took
note of the nanner in which the affairs ~of the Society
i ncludi ng funding were conducted. Ray, CJ.,in the brief
j udgrment that the
269
Court delivered in the case observed: A

"Extracting the features as aforesaid, it was
contented that these would indicate “that the
Council of Scientific and industrial Research was

really an agency of t he CGover nrrent . Thi s
contention is unsound. The society does not have a
statutory character like the oil and Natural Gas

Conmi ssion, or the Life |Insurance Corporation or
I ndustrial Finance Corporation. It is a society
incorporated in accordance with the provisions of
the Societies Registration Act. The fact that the
Prime Mnister is the President or that the
Gover nrent appoi nts nom nees to the governi ng body
or that the Governnent nay term nate t he
menbership will not establish anything nore than
the fact that the Governnent takes special care
that the pronotion, guidance and cooperation of
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scientific and i ndustri al research, t he
institution and functioning of specific
researches, establishment or devel opnent and
assistance to special institutions or departments
of the existing institutions for scientific study
of problens affecting particular industry in a
trade, the wutilisation of the result of the
researches conducted under the auspices of the
Council towards the devel opnent of industries in
the country are carried out in a responsible
manner .

This Court has hel d in Praga Tools
Corporation v. C.A Ilmanual & Os., [1969] 3 SCR
773; Heavy Engi neering Mazdoor Union v. The State
of Bihar & Os., [1969] 3 SCR 995 and in S. L.
Aggarwal v.  CGeneral Manager, H ndustan Steel Ltd.,
[1970] 3-SCR 363 that-the Praga Tool s Corporation,
Heavy ~Engi neering WMazdoor Union and Hindustan
Steel Ltd. are all _conpanies incorporated under
the Conpanies Act ~and the enployees of these
conpani es Act and the enployees of these conpanies
do not enjoy the protection available to
CGovernment servants as contenplated in Article
311. The ~conpanies were held in these cases 1lo
have i ndependent existence of @ the Governnent and
by the lawrelated to corporations. These could
not be hold to be departnents of the Government."

The ratio of this decision has been fully relied upon by the
H gh Court in dismssing the claimof the appellant.
270

In Sukhdev Singh's case (supra) the | eading judgnent
was delivered also by Ray, CJ. Two questions fell for
consi deration-( |) whether an order of. renpval from service
contrary to Regulations would enable the enployee to a
decl arati on against the statutory corporation of continuance
in service or would it end up in claimfor danmages only and
(2) whether the enployee of a (statutory corporation is
entitled to claimprotection of Articles 14 and 16 agai nst
the Corporation. The Court, therefore, straight went into
the question as to whether statutory corporations were
authorities within the nmeaning of Article 12. As a fact,
three corporations being the oil and Natural Gas Comm ssion
the Life Insurance Corporation and the Industrial Finance
Corporation were before the Court and each one of themhad
been set up under a special statute. At ~page 641 of the
Reports, the | earned Chief Justice pointed out:

"I'n the background of the provisions of the
three Acts under consideration, ‘the question
arises as to whether these Corporations can be
described to be authorities within the nmeaning of
Article 12 of the Constitution . "

At page 642 of the Reports the conclusion was reached to the
effect that "these statutory bodies are 'authorities’ within
the meaning of Article 12 of the Constitution.”™ W —are
really concerned w th what Mathew J., added to the judgnent
He observed:

"The test propounded by the nmjority is

satisfied so far as the oil and Natural Gas
Commi ssion is concerned as section 25 of the oi
and Natural Gas Conmi ssion Act provides for

i ssuing, binding direction to third parties not to
prevent the enployees of the Commssion from
entering upon their property if the Comm ssion so
directs. In other words, as section 25 authorises
the Commission to issue binding directions to
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271

Mat hew, J.

third parties not to prevent the enpl oyees of the
Conmi ssion from entering into their land and as
di sobedi ence of such directions is punishable
under the relevant provision of the Indian pena
Code since those enployees are deenmed to be pubic
servants under section 21 of the Indian Penal Code
by virtue of section 27 of the Act, the Conmi ssion
is an ‘'authority’ wthin the neaning of the
expression 'other authorities’ in Article 12

Though this would be sufficient to make the
conmi ssion a ’'State’ according to the decision of
this Court in the Rajasthan Electricity Board case
(supra), there is a |larger question which has a
direct bearing so far as t he ot her t wo
corporations are-concerned, viz., whether, despite
the fact ~ that there are no provisions for issuing
bi ndi ng directions to third parties the
di sobedi ence of whi ch woul d ent ai | pena
consequences, the corporations set up under
statutes to carry on business of public inportance
of which 1is fundanmental to the life of the people
can be considered as 'State’ within the meani ng of
Article 12."

referred to the precedents and other authorities

fromEngl and, France and United States and at page 654 of
the Reports stated:

272

"The ultimate question which is relevant for
our purpose  is whether such a corporation is an
agency or instrunmentality of the government for
carrying on a business for the benefit of the
public. In other words, the question is, for whose
benefit was the corporation carrying. on the
busi ness? Wien it is seen fromthe provisions of

that Act that on liquidation of the corporation,
its assets shoul d be di vi ded anong the
shar ehol ders, nanely, the Central and State

governments and others, if any, the inplication is
clear that the benefit of the accumulated i ncome
would go to the Central and State CGovernnents.
Nobody wll deny that an agent has a |ega
personality different fromthat of the principal
The fact that the agent is subject to the
direction of the principal does not nean that he
has no Ilegal personality of his own .............
The crux of the matter is that public corporation
is a new type of institution which has sprung from
the new social and econom ¢ functi ons of
government and that it therefore does not neatly
fit into old legal categories. Instead of forcing
it into them the later should be adapted to the
needs of changing tines and conditions.

| do not think there is any basis for the
appr ehensi on expressed that by hol ding that these
public corporations are 'State’ within the neaning
of Article 12, the enployees of these corporations
woul d beconme governnment servants. | also wish to
make it clear that | express no opinion on

the question whether private corporations or other
i ke organisations, though they exercise power
over their enployees which might violate their
fundanental rights, would be ’'State’ within the
meani ng of Article 12."

Then comes the case of Ranmana Dayaram Shetty v. The
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International Airport Authority of India & Os., [1979] 3
SCR 1014. The question before the Court was whether the
International Airport Authority of India was 'State’ within
the neaning of Article 12 so as to be subjected to
enf orcenent of fundanental rights against it. Exanmining this
aspect, Bhagwati, J., as he then was spoke for the three-
Judge Bench thus:
"Now it 1is obvious that the government which
represents the executive authority of the State ,
may act through the instrunentality or agency of
nat ur al per sons or it may enpl oy t he
instrumentality or agency of judicial persons to
carry out its functions. |In the early days, when
the Government ~ had Ilinmited functions it could
operate effectively t hrough nat ur al per sons
constituting its civil service and they were found
adequate to di scharge governnental functions,
whi ch were of traditional vintage. But as the
tasks of the governnent nultiplied with the advent
of the welfare State, it began |o be increasingly
felt-that the frame work of civil service was not
sufficient to  handle the new tasks which were
often of special i sed and hi ghl y techni ca
character.” The i nadequacy of the civil service to
deal with these new problens cane to be realised
and it became necessary to force a new
instrumentality or adm ni'strative device for
handl i ng these new problems. It was in these
circunstances and with a viewto supplying this
adm ni strative need that the public corporation
cane into bei ng as the third arm of the
CGovernment. As early as 1819 the Suprenme Court of
the United States in Mac Cullough v . Maryland, (4
Wheat 315) held that the Congress has power to
charter corporations as incidental to or in aid of

governnmental functions and , as pointed out by
Mat hew J., in Sukhdev v. Bhagat Ram (supra) such
f eder al corporations woul d ex- hypot hesi be

agencies of the Governnent. In Great Britai'n too,
the policy of public adni ni stration through
separate corporations was gradually evovled and
the conduct of basic industries through giant
corporations has now becone a pernanent feature
273

of public Ilife. So far as India is concerned, the
genesi s of the energence of corporations as
instrumentalities or agencies of Government is to
be found in the Governnent of India Resolution on
Industrial Policy dated with April, 1948 where it
was stated inter alia that 'nmanagenent of state

enterprises will as a rule be through the medium
of public corporation under the statutory contro

of the Central CGovernment who will assume such
powers as may be necessary to ensure this.’ It was

in pursuance of the policy envisaged in this and
subsequent resolutions on Industrial policy that
corporations were created by CGovernnment for
setting up and managenent of public enterprises
and carrying out ot her public functi ons.
Odinarily, these functions could have been
carried out by Governnent departnentally through
service personnel, but the instrunentality or
agency of the corporations was resorted to in
these cases having regard to the nature of the
task to be performed. The corporations acting as
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instrunentality or agency of Governnent would
obviously be subject to the same Ilimtations in
the field of constitutional and administrative |aw
as Government itself, though in the eye of the
law, they would be distinct and independent |ega

entities. If the Government acting through its
officers is subject to certain constitutional and
public law limtations, it nust follow a fortiori

that Governnent acting through the instrunmentality
or agency of corporations should equally be
subject to the sanme limtations. But the question
is how to determine whether a corporation is
acting as instrunentality or agency of Government.

It is a question not entirely free from
difficulty."”

It was again pointed out in the same case that:

274
The Court

"A corporation amy be created in one of two
ways. It may be either established by statute or
i ncorporated under a Law such as the Conpanies
Act, 1956 or the Societies Registration Act, 1860.
Were a corporation is- wholly <controlled by
CGovernment not~ only in its policy making but also
in carrying out the functions entrusted to it by
the law establishing it or by the Charter of its
i ncorporation, there can be no doubt that it would
be an instrunentality or agency of Governnent "

further stated:

"But the public nature of the function, if
i mpregnated with governnental character or 'tied
or ent-wi ned with governnment’ or fortified by sone
ot her additional factor may render the corporation
an instrumentality or agency of Government.
Specifically, if a department of Government is
transferred to a corporation, it would be a strong
factor supportive of this- inference.

It will thus be seen that there are severa
factors which nmay have to be considered in
det erm ni ng whether a corporation is an agency or
instrumentality of CGovernment. W have referred to
sone of these factors and they may be sunmari sed
as under: whet her there i's any financi a
assi stance given by the State, and if so, what is
the magnitude of such assistance whether there is
any other form of assistance, given by the State,
and if so whether it is of the usual kind or it is
extraordi nary, whether there is any control of the
managenment and policies of the corporation by the
State and what is the nature and extent of such
control, whether the corporation enjoys /State
confer red or State protected nonopoly status and
whet her the functions carried out by the
corporation are public functions closely related
to governmental functions This particul arisation
of relevant factors is however not exhaustive and
by its very nature it cannot be, because with
i ncreasing assunption of new tasks gr owi ng
conpl exities of nmanagenent and admi nistration and
the necessity of conti nui ng adj ust ment in
rel ati ons between the corporations and Gover nnent
calling for flexibility, adapt ability and

i nnovative skills, it is not possible to nake an
exhaustive enuneration of the tests which would
invariably and in all cases provide an unfailing

answer to the question whether a corporation is
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governmental instrunmentality or agency.
At page 1052 of the Reports the Court proceeded to consider
whet her International Airport Authority of India could be
said to be an ’authority’ falling wthin the neaning of
"State’ in Article 12. The constitution of the body, the
manner of filling it wup? Government’s power of control in
the matter of appointnment of nmenbers and termnation of
nmenbership were utilised as tests for exam ni ng whet her
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the Airport authority was ’'State’'. After referring to the
speci al A aspects, the Court observed:

"It will be seen fromthese provisions that
there are certain features of the respondent which
are eloquent and throw considerable |ight on the
true nature of the first respondent. In the first
pl ace, the ~Chairman. and Menbers of the first
respondent are all- persons nominated by the
Central CGovernment and the Central Government has
also the power to term nate their appointnment as
al'so to review -them in certain speci fied
circunstances. The Central Covernment is also
vested with the power to take away the managenent
of any airport from the first respondent and to
entrust it to-any other person or authority and
for certain specified reasons, the Centra
Gover nrrent can al so super sede t he first
respondent. The Central CGovernnent has al so power
to give directions in witing fromtine to tine on
guestions  of policy and these directions are
decl ared binding on the first respondent.™

Ref erence was nmade to the case of Sabhajit Tewary (supra).
Bhagwati, J. referring thereto stated : -

"This decision does not lay down any
principle or test for the purpose of determ ning
when a corporation canbe said to be an authority.
If at all, any test can be gleaned from the
decision, it is whether the corporation is really
an agency of the Governnent."

and ultimately it was held that the Authority was ' State’
under Article 12.
This case clearly approves the treatnent of the matter by
Mat hew, J. in Sukhdev Singh’'s case (supra): The two-Judge
Bench in the case of Mnaging Director, Utar Pradesh
War ehousing Corporation & Anr. v. Vinay Narayan Vajpayee,
[1980] 2 SCR 773 was cited but we do not consider it
necessary to refer to the same. On the other hand reference
to the two later decisions of this Court may be nore useful.
Those are Ajay Hasia etc. v. Khalid Mijjib Sehravardi & O's.
etc., [1981] 2 SCR 79 of a Constitution Beocll and the other
is Som Prakash Rekhi v. Union of India & Anr., [1981] 2 SCR
111 being a three-Judge Bench decision. It is pertinent to
i ndicate that both the judgnents were delivered on Novemnber
13, 1980.
276

In Ajay Hasia' s case an Engineering Coll ege was also a
Soci ety registered under the Jammu & Kashnir Regi stration of
Societies Act, 1898, and the question that fell for
consi deration was whether it was an authority within the
meani ng of Article 12. The Court found that the Menorandum
of Association of the Society in clause (3) set out the
objects for which the Society was incorporated and they
i ncl uded anobng other things establishnent of the college
with a viewto providing instructions and research in such
branches of engineering and technology as the college nay
think fit and for the advancement of |earning and know edge
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in such branches. Reference was nmade to the Menorandum of

Association, the objects and the powers of the State

Covernment to nake appointnments and to the fact that the

State governnent with the approval of the Central Governnent

had the power to take such action and to issue such

directions as are necessary in respect of all mtters
relating to the functioning of the college as noticed in the
review of the activities. the Court also took note of the
fact that the founding nmenbers of the society were
enunerated in clause (9) of the menmorandum and they were the

Chairmen to be appointed by the State Government with the

approval of the Central = Covernment, two representatives of

the State Governnment, one representative of the Centra

Covernment, two representatives of the Al India Council for

Techni cal Education to be noninated by the Northern Regi ona

Conmittee, one representative of the University of Jamu &

Kashm r, one nonofficial representative of each of the

Punj ab, Raj ast han, UttarPradesh and Jammu & Kashmr States

and to be appointed by the respective Governnents in

consul tation with the Central Governnent and the principa
who shal | -also be the ex-offici o Secretary. The rules of the

Society were referred to with a viewto finding out the

details of functioning. Sabhajit Tewary' s case was referred

to and distinguished and the tests ‘laid down in the

International Airport Aut hority’s case (supra) wer e

approved. Utimtely the Court summarised the position as

under :

" The tests for determining as to when a
corporation.can be said to be an instrunentality
or agency of Government may now be cul |l ed out from
the judgnment in t he I nt ernati onal Ai rport
Authority's case. These tests ate not conclusive
or clinching, but they are nmerely indicative
indicia which have to be wused with care and
cauti on because while stressing the necessity of a
wi de neaning to be placed on the expression ’'other
authorities’. it nmust be realised that it should
not stretched so far as to bring in
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every autononous body which - _has sone nexus with
the CGovernment within the sweep of the expression
A wide enlargment of the meaning nmust be tenpered
by a wse limtation. W nmay sumarise the
rel evant tests gathered from the decision inthe
International Airport Authority’ s caseas foll ows:

(1) "one thing is clear that if the entire
share capital of the corporationis held by
CGovernment it would go a long way towards
i ndicating that the corporation i's an
instrunentality or agency of (Governnent

(2) "Where the financial assistance of the
State is so nuch as to neet alnpbst  ‘entire

expenditure of the corporation, it ‘would
afford sonme indication of the corporation
bei ng i npregnat ed with gover nnent a
character. "

(3) "It may al so be a relevant factor whether
the corporation enjoys nobnopoly status which
is State conferred or State protected.”

(4) "Existence of deep and pervasive State
control may afford an indication that the
corporation is a State agency or
instrumentality."”

(5) "If the functions of the corporation are
of public inportance and closely related to
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governmental functions, it would be a

rel evant factor in cl assi fying t he

corporation as an instrumentality or agency
of CGovernnent.

(6) "Specifically, if a depart ment of

CGovernnment is transferred to a corporation,

it would be a strong factor supportive of

this inference of the corporation being an
instrunmentality or agency of Governnent."
The Court thereafter proceeded to say:

"W may point out that it is immaterial for
this purpose whether the corporation is created by
a statute or under a statute. The test is whether
it is an instrunentality
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or agency of the CGovernnent and not as to how it
is created. The inquiry has to be not as to how
the juristic person is born but why it has been
brought into existence. The corporation may be a
statutory corporation created by a statute or it
may be a Government Conpany or a conpany forned
under the Conpanies Act, 1956 or it nmay be a

soci ety regi stered under t he Societies
Regi stration Act, 1860 or ~any other simlar
statute. 'Whatever be its genetical origin, it

would be an 'authority’ wthin ‘the neaning of
Article 12 if it is an instrunentality or agency
of the Government and that would have to be
deci ded on a proper assessment of the facts in the
light of the relevant  factors. The concept of
instrunental ity or agency of the Governnent is not
limted to a corporation created by a statute but
is equally applicable to a conpany or society and
in a given case it would have'to be decided, on a
consi deration of the relevant factors, whether the
conpany or society is an instrunmentality or agency
of the Governnment so as to cone within the neaning
of the expression "authority’ in Article 12."
At pages 99 and 100 of the Reports, the Constitution Bench
referred to the facts of the particular case and canme to
hold that the society was an instrunmentality or agency of
the State. In Som Prakash Rekhi’s case (supra) at page 137
of the Reports, Krishna Ilyer, J. referred to the five tests
and concl uded by saying that:

"The finale is reached when the cunulative
effect of all the relevant factors above set out
is assessed and once the body is found to be an
instrument or agency of Government, the further
conclusion energes that it is ’'State’ and is
subject to the sane constitutional lintations as
Gover nnent

At page 138 the criticismagainst the conclusions reached in
the ¢, Airport Authority’'s case was taken note of and the
| ear ned Judge observed:
"There is no doubt that Bhagwati, J. broadened the
scope of State under Article 12 and according to

Shri G B. Pai the observations spill over beyond
the requirenments of the case and nust be disnissed
as obiter."
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Pat hak, J., as he then was, added a brief note to the

j udgrment by A saying:
"I must <confess to sone hesitation in accepting
the proposition t hat the Bhar at Pet r ol eum
Corporation Linmted is a ’'State’ wthin the
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meani ng of Article 12 of the Constitution. But in
view of the direction taken by the law in this
Court si nce Ramana  Dayar ama Shetty V.
International Airport Authority I find | nust |ean
in favour of that conclusion. | would have
wel coned a w der range of debate before us on the
fundanental principles involved in the issue and
on the inplications flowing fromthe definition in
the Compani es Act, 1956 of a ' Governnent Conpany’ ?
but perhaps a future case nay provide that."
We have thus the tests available in the two decisions to be
applied to the facts of the case in hand for determ nation
as to whether ICPS is 'State’ within the nmeaning of Article
12.

There are two nore cases to which brief reference may
now be nade-B.S. Mnhas v. Indian Statistical Institute &
Os., [1984] 1 SCR 395 and P.K. Ramachandra Iyer & Ors. v.
Union of India & Os., [1984] 2 SCR 200. The case of the
Indian Statistical Institute is also of a society registered
under the Societies Registration Act. The Court found that
the entire noney required for funding the |Institute was
provided by the Central~ Government and even if any other
noney was to be received by the Institute it could be done
only with the approval ~of the Central Government and the
accounts of the Institute were to be submitted to the
Central CGovernment for its scrutiny and satisfaction. The
Society had to compy wth all directions as nmay be issued
by the Central Government. 'The control of  the Centra
Governnment was deep and pervasive and, therefore, it was an
instrumentality of the Central Government and as such was an
authority wthin t he neaning of Article 12 of the
Constitution. In coming to this conclusion, the Court relied
upon the tests indicated in the “International  Airport
Authority’s case as also in the case of Ajay Hasia.

In Ranthandr a lyer’s case, t he guesti on f or
consi derati on was whether the Indian Council of Agricultura
Research (ICAR) was a set up within the nmeaning of Article
12 of the Constitution. I1CARis also a Society registered
under the Societies Registration Act. The Court found that
when it was set up, it was an attached office of the
280
Governnment of Tndia and had not undergone any change when it
got transferred into a Society. Applying the tests indicated
in International Airport Authority case as also the case of
Ajay Hasia, the Court came to the conclusion that there was
l[ittle doubt that it was an instrunentality or agency of the
State. It further stated:

"ICAR came into existence as an integra
departnent of the Governnent of India and | ater on
becane an attached office of t he Centra
CGovernment. The conposition of the I CAR as
evidenced by Rule 3 could not have been nore
governmental in character than any departnent of
the CGovernment."

It is time toturnto the facts of the present case to
find out as to what the conclusion should be when the tests
fornmul ated by the several cases of this Court referred to
above are applied. There cannot indeed be a strait jacket
formula. It is not necessary that all the tests should he
satisfied for reaching the conclusion either for or against
r holding an institution to be "State’. In a given case sone
of the features may energe so boldly and prominently that a
second view may not be possible. There may yet be other
cases where the matter would be on the border line and it
woul d be difficult to take one view or the other outright.
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Qur struggle for independence which spread over a
century bore fruit in 1947. During the long period of
struggle, the British Governnent following the pattern of
the denocratic systemprevailing in their own country had
patroni sed the evolution of a process of self government.
The Government of India Act of 1935 which was a positive
i nprovenent on the previous Acts had introduced provincia
aut onony and the Indian | ndependence Act, 1947, adopted that
pat tern of Governnment. Even the Constitution which the
peopl e of |India gave unto thenselves in 1949 and which camne
into force fromthe 26th of January, 1950, followed that
pattern, of course, with considerable nodifications. Thus
when we becane independent a denocratic pattern had evol ved
inthis country through nore or |ess an historical process.
Soon the princely States di sappeared by a process of nerger
and the Constitution ultimately came to have a federal base
the federating States as the units and the federation at the
Centre.

Denocracy pre-supposes certain conditions for its
successful working. It is necessary that there nust be a
deep sense of -understandi ng, nmutual confidence and tol erance
and regard and accept ance
281

O the views of others. In the early years of freedom
the spirit of sacrifice and a sense of obligation to the
| eadership that had hel ped the dream of freedom to
materialise had been accepted. The energence of a new
generation within less than two decades of independence gave
rise to a feeling that the people’s representatives in the
Legi sl atures required. the acquisition of the appropriate
denocratic bias and spirit. 1CPS was born as a voluntary
organi sation to fulfil this requirenent. At the inception it
was certainly not a governnental organisation and it has not
been the case of the parties in their pleadings nor have we
been told at the bar during the long arguments that had been
advanced that the objects of ICPS are those which are a
State obligation to fulfil. The Society was thus born out of
a feeling that there should be a voluntary association
nostly consisting of Menbers of the two Houses of Parlianment
with some external support to fulfil the objects which were
adopted by the Society.

To Start wth, the Society was acconmodated in-the
Parliament House but in due course it shifted out. The
Pr esi dent of I ndi a i naugur at ed t he Soci ety. Very
appropriately the Speaker of the Lok Sabha becane its first
President and three Mnisters, a former Chief Justice of

India and a forner Attorney General joined as “its Vice-
Presidents. Sonme of the public officers were also associ ated
inthe admnistrative set-up of the Society.  Individua

Menbers of Parlianent and the corporate body khown as
Parliament are certainly two different concepts. Services of
some of the enployees of Parlianent were lent to the
Society. Wile Article 12 refers to Parliament as such, a
few Menbers of Parlianent cannot be considered as Parlianent
so as to constitute that body as referred to in Article 12.
The Speaker and the Mnisters who joined as Vice-Presidents
of the Society were there in their individual capacities and
not as Mnisters, though designations were indicated. In the
category of Vice-Presidents, Executive Chairnman, Treasurer
and nenbers, there were many people who were really not a
part of Governnent as such and sone of them did not bel ong
to Parlianent.

The objects of the Society were not governnmenta
busi ness but were certainly the aspects which were expected
to equip Menbers of Parliament and the State Legislatures
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with the requisite knowl edge and experience for Dbetter
functioning. Many of the objects adopted by the Society were
not confined to the two Houses of Parliament and were
i ntended to have an inpact on society at |arge.

The Menorandum of the Society pernitted acceptance of

gifts,
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donati ons and subscriptions. There is nmaterial to show that
the Ford Foundation, a US based Trust had extended support
for sone tine. Undoubtedly, the annual contribution fromthe
Covernment has been substantial and it would not be wong to
say that they perhaps constitute the main source of funding,
Yet sone noney has been comng fromother sources. In |ater
years, foreign funding cane to be regul ated and, therefore,
it becane necessary to provide that w thout Governnent

cl earance |ike any other institution, ICPS was not to
recei ve foreign donations. No material has been pl aced
before us f the stand that the Society was not entitled to
recei ve Contributions from any i ndi genous source without
CGover nment _sanction. Since Governnent nobney has been com ng
the usual conditions attached to Governnent grants have been
applied and enforced. If the society’'s affairs were really
intended to be carrier on as a part of the Lok Sabha or
Parliament as such, ‘the manner of functioning would have
been different. The accounts of the Society are separately
mai nt ai ned and subject to audit in the sane way as the
affairs of societies receiving Government grants are to be
audi ted. Governnent usually inmpose certain conditions and
restrictions when grants are made. No exception has been
made in respect of the Society and the nere fact that such
restrictions are made is not a determ native aspect.

Consi derabl e attenpt has been made by M. Rao, | earned
counsel for the appellant, to showthat in the functioning
of the Society there is deep and pervasive control of
governnment. We have exam ned neticul ously the correspondence
and the i nstances where controlr was attenpted to be
exerci sed or has, as a fact, been exercised but these again
are features which appear to have heen expl ai ned away

W were taken through the report subnmitted by the
Tripathi Committee which had been set up to suggest changes
in the set up and affairs of the Society. The report and the
steps taken on the basis of the report are also not materia
which can be taken to be indisputable features for reaching
the conclusion one way or the other. W were shown the
correspondence by the Mnister of Law with the Executive
Chairman of the Society. Undoubtedly the Mnister has tried
to exercise his authority as the controlling departnent of
CGovernment in the matter of making the grant. As we have
already pointed that itself may not be a conclusive feature.

We have several cases of societies registered /under
Societies Registration Act which have been treated as
"State’ but in each of
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those cases it would appear on analysis that either
government al busi ness had been undertaken by the Society or
what was expected to be the public obligation of the 'State’
had been undertaken to be performed as a part of the
Society’s function. In a Wlfare State, as has been pointed
out on nore than one occasion by this Court, Governnenta
control is very pervasive and in fact touches all aspects of
soci al existence. |In the absence of a fair application of
the tests to be nmade, there is possibility of turning every
non- governnental society into an agency or instrunmentality
of the State. That obviously would not serve the purpose and
may be far from reality. A broad picture of the matter has
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to be taken and a discerning mnd has to be applied keeping
the realities and human experiences in view so as to reach a
reasonabl e concl usi on. Havi ng gi ven our anxi ous
consi deration to the facts of this case, we are not in a
position to hol d that ICPS is either an agency or
instrumentality of the State so as to come wthin the
purvi ew of "other authorities in Article 12 of the
Constitution. W nust say that ICPS is a case of its type-
typical in many ways and the normal tests nay perhaps not
properly apply to test its character.

VWile we were referring to the cases in an earlier part
of our judgnent, we have noticed the caution indicated by
this Court that even if sone institution becones ’'State’

within the neaning of Article 12, its enployees do not
becorme holders of civil posts so as to becone entitled to
the cover of Article 311. They woul d, however, be entitled
to the benefits off Part IIl of the Constitution. It is

unnecessary to exam ne the appellant’s case keeping Articles
14 and 16 of ~the Constitution in view as on the concession
of Dr. Anand Prakash the proceedings will have to reopen
Before we part with ~this case, we must indicate what
reliefs the appellant would be entitled to. Now that the
order of the dismssal is set aside and the proceedi ngs have
been restored to the stage of enquiry, the appellant shal
be deened to have’ been restored to service. The appell ant
woul d have becone entitled to the normal relief available in
such a situation. He should be deemed to be in service and
we do not agree wth Dr. Anand Prakash that his suspension
should continue. H's suspension which had nerged into
di sm ssal has been vacated. It shall, however, be open for
the enployer to nake any direction as is deened appropriate
in that behalf in future. The appellant, therefore, becones
entitled to the salary for the past period subject to his
satisfying the authorities that he has not earned any other

i ncome during that period. The appellant shall be given
reasonabl e opportunity by the enquiring officer to neet the
char ges
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and the enquiry shall be conpleted with in four nonths. The
appel l ant has personally assured wus in Court that he wll
fully cooperate in the enquiry. The —enquiry officer shal
all ow i nspection to the appellant of all records relevant to
the enquiry.

W nmake no order as to costs.
S. L. Appeal disposed of.
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