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S. B SINHA, J.
1. Leave granted.
2. Application of Section 45 of the Insurance Act, 1938 is in question in

thi s appeal which arises out of a judgnment and order dated 17th Decenber
2004 passed by a Diwvision Bench of the H gh Court of Kerala at Ernakul am
in AF. A No. 18 of 2000 setting aside the judgnent and order of a |earned
Si ngl e Judge dated 23rd Septenber, 2000 passed in Appeal Suit No.633 of
1993 confirm ng the judgnment and decree passed by the Subordinate Judge

of Kozhi kode in OS No. 240 of 1990 dated 27t h February, 1993.

3. Plaintiffs in the suit are the appellants herein. They filed the said suit
inter alia for recovery of the amount of insurance on the death of one

Chackochan (hereinafter referred toas \021the insured\022). The insured took an
i nsurance policy on 21st February, 1987. He died on 6th July, 1987. On his
death, the appellants herein clained the insured anmount. On the prem se

that the insured suppressed material facts, the policy had been repudi ated by

the respondent on 10th February, 1989. - Non-disclosure and nmi's-statenent in

the proposal formto the various questions to which answers were given by

the insured is said to be the reason for the aforenenti oned repudiation of the
contract of insurance.

4, It now stands admitted that the insured had undergone an operation

for Adenoma Thyroid. The particulars furnished by himwhile filling up the
application formfor obtaining the said policy were as under :-

\023(a) D d you ever have any operation, accident or

injury? The answer was \023No\ 024. (b) Have your renai ned
absent from pl ace of your work on ground of health

during the last 5 years ? To which answer was \023No\024. (c)
What has been your state of health? The answer was

\ 023good\ 024.

The fact that the said answers were incorrect is not in dispute. The
suit filed by the appellants, however, was decreed.
5. On an appeal preferred by the respondents, on the prem se that despite
such wong answers, as the injured died on account of \023polyneuritis\024, a
| earned Single Judge of the Hi gh Court opined that there was nothing to
indicate that if the injured had disclosed the factum of previous operation
the appel |l ant-Corporation mght not have inclined to insure and insisted on a
hi gher prem um and thus there was no material to show that the non-
di scl osure was of a material fact justifying repudiation of the policy by the
Cor por ati on.
6. On an intra court appeal, the Division Bench of the H gh Court,
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however, by reason of the inpugned judgnent opined that the parties are
bound by the warranty cl ause contained in the agreement which is al so clear
fromthe declaration signed by the insured and the non-disclosure related to
a material fact which was required to be answered correctly under question
No. 22(a).

7. M. R Sathish, |earned counsel appearing on behalf of the appellants
woul d submit that a clear finding of fact having been arrived at by the tria
court that despite undergoi ng Adenoma Thyroid operation four years prior to
the date of proposal of policy, the cause of insured\022s death being

\ 023pol yneuritis\024 which had no connection with the operation and the judgnent
of the trial court having been affirnmed by the | earned Single Judge, should
not have been interfered with by the D vision Bench. Qur attention was
further drawn to the fact that the nmedical officer had noted a black nole on
| ower aspect of left side of neck and fromExt. Al wherefromit appeared

that there had been no past history suggestive of allergies, injuries,
operations, diseases |like rheumatic fever, syphilis etc. and the deceased
havi ng no ot her conpl aint due to operation, the inpugned judgnment cannot

be sust ai ned.

8. Life Insurance policy, it was submitted is a requirenent of socia
security. In that viewof the matter, a suppression could not have been led to
repudi ati on of policy, particularly when the doctor who exam ned the

i nsured was appoi nted by the respondent-Corporation itself. Qur attention in
this behal f has been drawn to the decision of the Madras High Court in Al

I ndi a General |nsurance Co. Ltd. and another vs. S.P. Miheshwari : AR

1960 Madras 484 for the proposition that there exists a distinction between a
\ 021representati on\022 and a \021warranty\022.

9. M. Patwalia, |earned Seni or Counsel, appearing on behalf of the
respondents, on the other hand, submitted that having regard to the

provi sions contained in Section 45 of the Insurance Act and the policy

havi ng been repudiated within a period of 2 years, the inmpugned judgnent
shoul d not be interfered with. It was submtted that undergoing of an
operation having a direct nexus with the health of the insured, suppression
thereof has rightly been considered with all seriousness by the Corporation
It was argued that the operation underwent by the insured being a najor one,
was a material fact which ought to have been disclosed. Not only the

i nsured had given wrong answers to the questions, his brother hinmself being

a Life Insurance Corporation\022s agent and furthernore in view of the fact that
a declaration was given by the insured that no untrue avernment was nade
therein, the contract of insurance was null and void and all nonies which

had been paid in respect thereof would stand forfeited to the Corporation
Learned counsel for the Corporation has placed strong reliance on Mthool a
Nayak vs. Life Insurance Corporation of India : 1962 Suppl (2) SCR 571

10. The basic fact of the matter is not in dispute. The insured had
under gone an operation for Adenoma Thyroid. It was a major operation

Al t hough the said operation was undergone by him four years prior to the
date of the proposal made by him he did not disclose thereabout prior to
obtaining the insurance policy. W may notice that he died within six
nonths fromthe date of taking of the policy i.e. on 6th July, 1987, policy
havi ng taken on 21st February, 1987.

11. Section 45 of the Insurance Act reads as under :-

\02445. - Policy not to be called in question on ground of
m s-statenment after two years, -

No policy of life insurance effected before the
commencemnent of this Act shall after the expiry of two
years fromthe date of commencenent of this Act and no
policy of life insurance effected after the coming into
force of this Act shall after the expiry of two years from
the date on which it was effected, be called in question
by an insurer on the ground that a statement made in the
proposal for insurance or in any report of a medica
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officer, or referee, or friend of the insured, or in any other
docunent leading to the issue of the policy, was

i naccurate or false, unless the insurer shows that such
statenment was on a nmaterial matter or suppressed facts
which it was material to disclose and that it was

fraudul ently nade by the policy-holder and that the

pol i cy-hol der knew at the tine of making it that the
statenment was false or that it suppressed facts which it
was material to disclose

Provided that nothing in this section shall prevent the
insurer fromcalling for proof of age at any tine if he is
entitled to do so, and no policy shall be deened to be
called in question nmerely because the terns of the policy
are adj usted on subsequent proof that the age of the life
i nsured was incorrectly stated in the proposal.\024

12. Section 45 postulates repudiation of such policy within a period of
two years. By reason-of the aforenentioned provision, a period of limtation
of two years had, thus, been specified and on the expiry thereof the policy
was not capabl e of being called in question, inter alia on the ground that
certain facts have been suppressed which were nmaterial to disclose or that it
was fraudul ently been made by the policy holder or that the policy hol der
knew at the time of making it that the statenent was false. Statute,
therefore, itself provides for the limtation for valid repudiation of an

i nsurance policy. /It takes into account the social security aspect of the
matter
13. There are three conditions for application of second part of Section

45 of the Insurance Act which are .-

\023(a) the statenent nmust be on-a material matter or mnust
suppress facts which it was material to disclose;

(b) the suppression nust be fraudul ently nade by the

pol i cy- hol der; and

(c) the policy-holder nmust have known at the tinme of
maki ng the statenent that it was false or that it
suppressed facts which it was material to disclose.\024

[ See M thool al Nayak (supra]

14. The i nsured\022s brother was an agent of the Life Corporation of |ndia.
It was he, who had asked the insured to take the-insurance policy. He, being
an authorized agent of the Life Insurance Corporation, presumably knew the
effect of misstatement of facts. M sstatenment by - itself, however, was not
material for repudiation of the policy unless the sane i's material in nature.
15. The insured furthernore was aware of the consequence of naking a

m sstatenment of fact. |If a person makes a wong statenent with know edge

of consequence therefor, he would ordinarily be estopped from pl eadi ng t hat
even if such a fact had been disclosed, it would not have made any nateria

change.

16. The purpose for taking a policy of insurance is not, in our opinion
very material. It may serve the purpose of social security but then the sane
shoul d not be obtained with a fraudul ent act by the insured. Proposal ‘can be
repudiated if a fraudulent act is discovered. The proposer must show that

his intention was bona fide. It nust appear fromthe face of the record. In a

case of this nature it was not necessary for the insurer to establish that the
suppression was fraudulently made by the policy hol der or that he nust have
been aware at the tine of naking the statenment that the sane was fal se or

that the fact was suppressed which was material to disclose. A deliberate
wrong answer which has a great bearing on the contract of insurance, if

di scovered may lead to the police being vitiated in | aw

17. It is no doubt true that there exists a distinction between a
\021representation\ 022 and a \021warranty\022. A Division Bench of the Madras Hi gh
Court in S.P. Maheshwari (supra) upon taking into consideration the history

of insurance laws in United States of America, in England and in India

stated : -

\023(10) One great principle of insurance lawis that a

contract of insurance is based upon utnost good faith
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Wberrima fides; in fact it is the fundanental basis upon
which all contracts of insurance are nade. In this respect
there is no difference between one contract of insurance

and another. Wether it be life or fire or marine the
understanding is that the contract is uberrima fides and
though there may be certain circunstances fromthe

pecul iar nature of marine insurance which require to be

di scl osed, and which do not apply to other contracts of

i nsurance, that is rather an illustration of the application
of the principle than a distinction in principle. Fromthe
very fact that the contract involves a risk and that it
purports to shift the risk fromone party to the other, each
one is required to be absolutely innocent of every

ci rcunst ance which goes to influence the judgment of the
other while entering into the transaction.\024

18. Wiile the parties entered into a contract of insurance the same shall
subject to statutory interdict, be governed by the ordinary |law of contract.
The insurer may not rely upon the disclosures nmade by the insured. It nmay

gat her information fromother sources. The Madras H gh Court, although in

our opinion, has rightly issued a note of caution to construe a

\021lrepresentati on\ 022 and \021warranty\ 022 as a general proposition which may operate
harshly agai nst the policy holders, itself noticed :-

\023(12) The principles underlying the doctrine of disclosure

and the rule of good faith oblige the proposer to answer

every question put to himw th conpl ete honesty.

Honesty inplies truthful ness. But it happens-that no man

can do nore than say what he believes to be the truth.\024

19. Whet her in a given case the court should take judicial notice of
practice followed in such cases or not would depend upon the facts and
circunst ances of each case. |If it is found that the agent hinmself was

interested in getting the policy executed by the Life Insurance Corporation
such common know edge takes a back seat.

In S.P. Maheshwari (supra), it was stated
\023(27) This brings us on finally to the topics of
nondi scl osure or msrepresentati on which are practically
the positive and negative aspects of the same thing. The
effect of misrepresentation on the contract is precisely
the sane as that of non-disclosure; it affords the
aggrieved party a ground for avoiding the contract. There
are a nunmber of dicta and one decision to the effect that
life insurance is an exception to the general rule that
i nnocent msrepresentation may afford grounds for
avoiding a policy and that the nisrepresentation nmust be
fraudul ent to have this effect upon a policy of life
i nsurance. But in order to give the insurer grounds for
avoi dance both under non-disclosure as well as
nm srepresentations, both nmust relate only to materia
i nformation.\024

The said decision, therefore, is of no assistance to the appellants
her ei n.
20. We are not unm ndful of the fact that Life Insurance Corporation
being a State within the nmeaning of Article 12 of the Constitution of India,
its action nmust be fair, just and equitable but the sane would not nean that it
shal | be asked to make a charity of public noney, although the contract of
insurance is found to be vitiated by reason of an act of the insured. This is
not a case where the contract of insurance or a clause thereof is
unr easonabl e, unfair or irrational which could nake the court carried the
bar gai ni ng powers of the contracting parties. It is also not the case of the
appel lants that in fram ng the aforesaid questionnaire in the
application/proposal form the respondents had acted unjustifiably or the
conditions inposed are unconstitutional
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21. In Life Insurance Corpn. O India & Ors. v. Asha Goel (Snt) & Anr.
[ (2001) SCC 160], whereupon reliance has been placed by M. Sathish, it
was hel d

\ 023The contracts of insurance including the contract of life
assurance are contracts uberrima fides and every fact of

material ( sic material fact) nust be discl osed, otherw se,

there is good ground for rescission of the contract. The

duty to disclose material facts continues right up to the

concl usion of the contract and also inplies any materia

alteration in the character of the risk which may take

pl ace between the proposal and its acceptance. If there

are any msstatenments or suppression of material facts,

the policy can be called into question. For determ nation

of the question whether there has been suppression of any

material facts it nay be necessary to al so exam ne

whet her the suppression relates to a fact which is in the

excl usi ve know edge of the person intending to take the

policy and it could not be ascertai ned by reasonable

enquiry by a prudent person.\024

't _has not been shown in this case that repudiation of the contract of
i nsurance was not done by the respondent with extreme care and caution or
was ot herwi se invalidin |aw
The Division Bench of the High Court has taken all the aspects of the
matter in consideration and, in our opinion arrived at a just decision
22. Strong reliance has been placed by the | earned counsel for the
appel l ants on Allianz Und Stuttgarter Life Insurance Bank Ltd. v. Hemanta
Kumar Das [AIR 1938 CAL 641] wherein in regard to sone purported
statenments made by the proposor in regard to his age was not found to be
materi al as woul d appear fromthe foll ow ng
\023It is to be borne in mnd that this was an insurance by a
nman who admttedly was, at any rate, at the age of over
forty-five years. He hinmself stated that he was fifty four
Therefore, the transaction came wi thin the category of
those proposal s which require at the outset the furnishing
by the \023proponent s\ 024 of proof of their age. Noot Behar
Das was required to furnish proof ‘of his age. He
produced a horoscope. The horoscope was accepted by
the company as being sufficient. Therefore, we may take
that the conpany issued the policy upon the footing that
they were insuring the life of a man whose age was fifty
four. This is not a case where the proposer says that his
age was fifty four and the Conpany nerely accepted that
statenent at its face value and proceeded to issue a policy
on that footing and subsequently, either shortly
afterwards or a long tine afterwards, admitted the age as
stated in the policy in accordance with the provisions of
a.9(2) thereof. This was a case where the whole
transaction fromthe very begi nning proceeded upon the
basis that the conmpany had satisfied thensel ves that the
proposer was of the age of fifty four and then issued the
policy accordingly. 1In my view therefore the adm ssion
contained in the endorsenent at page 3 of the policy is of
such a character that the defendants when the policy
mat ured coul d not be heard to say that the age of the
i nsured was anything different fromwhat he hinself had

stated it to be in February 1934. It is not necessary that
one should apply in terns of the principle of estoppel
because that is nmerely a rule of evidence. In ny view,

this matter goes far deeper than that. The question of the
age of the deceased was a definite and determ ning factor
in the transaction fromthe very outset.\024

23. It is not a case where the conpany had further enquired into the
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matter in regard to the question as to whether the proposor was operated
upon or not.

24. In Ratan Lal & Anr. v. Metropolitan Insurance Co. Ltd. [AIR 1959

PAT 413], a distinction was nade between as to what is nmaterial and what is

not material. |In regard to the disclosure of facts in that case itself, it was
opi ned

\023The wel | -settled law in the field of insurance is that
contracts of insurance including the contracts of life
assurance are contracts uberrinma fides and every fact of
materiality must be disclosed otherw se there i s good
ground for rescission. And this duty to disclose
continues up to the conclusion of the contract and covers
any material alteration in the character of the risk which
may take place between proposal and acceptance.\024

25. Rati o of the said decision, therefore, instead of assisting the case of
appel l ants, runs counter to his contention

26. Keeping in view the facts and circunstances of the case, we are of the
opi ni on that no case has been nade out for our interference with the

i mpugned judgment. The appeal fails and is accordingly dismssed. No

costs.




