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1. The Tata Iron and Steel Conpany Limted (the Conpany),

respondent in the appeal herein, is prinmarily engaged in
manufacture of iron and steel/iron and steel materi
According to the Company, it owns captive "coking

m nes"- has also installed "coke ovenplants" wthin

t he
al s.
coal

t he

factory prenmises and as such it conmes within the definition

of ’'colliery’ under the Colliery Control Order, ~ 1945
Order) pronul gated by the Government of |ndia. The Stat

(the
e of

Bi har, with the prior concurrence of the Central Governmnent,

and in exercise of the powers conferred by Section 3 of

t he

Essential Commodities Act, 1955, has issued an order call ed

the Bihar Trade Articles (Licenses Unification) Oder,
(the Unification Order). The question for consideration
this appeal is whether the Conpany is a 'dealer’ w thin
Unification Order, and as such is governed by the provis
t her eunder. A Division Bench of the Patna H gh Court
answered the question in the negative and in favour of
Conpany. Thi s appeal by the State of Bihar is against

j udgrment of the Patna High Court dated April 14, 1988.

2. The Conpany has its registered office at Bonbay and
integrated steel plant at Janshedpur. The captive co
coal mnes of the Conpany arc in the Jharia Coal Fields
at West Bokaro in the State of Bihar. The coking
extracted and raised fromthe mnes is beneficiated in
coal washing plants, sterilised at Jamaduba and West Bo
and thereafter the entire production is transferred to
Conpany’ s coke oven plants at Janmshedpur for converting

1984

in
t he
i ons
has
t he
t he

its
ki ng
and
coal
t he
karo
t he
t he

same into Hard Coke neant for use in the blast furnaces.

According to the Conpany about 85 per cent of its
requirenent is received fromthe captive coal mnes and

coal
t he

remai ning 15 per cent is procured indigenously or by inport

from abroad. It is asserted by the Conpany that for

t he

pur pose of steel manufacturing only netallurgical quality of
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coke is used and for that purpose the coking coal, whether
received from the captive coal nmines or otherwise, is
converted into netallurgical coke through the process of
coke ovenpl ants.
483
According to the Conpany inferior quality of coke such as
m ddlings, and coal rejects produced at the Conpany’s
collieries and sone of the coke fractions such as coke
breeze, pearl coke, etc. produced at its oven plants which
are not of netallurgical quality and not capable of being
used in its steel plant that arc sold and di sposed of by the
Conpany. It is stated that the disposal of such unwanted
and wunusable material arising in the continuous process of
the integrated nanufacturing operation becomes a necessity
for preventing congestion in the steel plant.
3. The Supply Inspector of the State of Bihar seized six
truck, % |oaded wth coke breeze which were sold by the
conpany  wi thout~ obtaining |icence as envisaged under the
Unification Order. ~Crimnal proceedi ngs under Section 7 of
the Essential Comodities Act, 1955 for violation of the
Unification Order were also initiate against the Conpany,
whi ch was chal l enged by way of a wit petition before the
Patna Hi gh Court. The primary contention of the Conpany
before the High Co was that it being a colliery wunder the
O der which was/ Central Governnment promul gation, the
Unification Order issued the State Government was not
appl i cabl e The Hi gh Court by the judgment dated Novenber 12,
1986 dismissed the wit petition. ~The Conpany challenged
the judgnent of the High Court by way of special |eave
petition before this Court. This Court in Cvil Appeal 576
of 1986 decided on Decenber 3, 1987 set aside the  judgnent
of the Hgh Court and remanded the nmatter for fresh
decision. The operative part of the order is as under
"W are of the view that very contentious
issues were involved in the mtter. The
aspects that required exam nation could not
have been disposed of in the matter in ‘which
the Division Bench has dealt with “it. The
guestion as to whether the appellants are
dealers, has to be examined as without the
appel l ants being a dealer within the meaning
of the 1984 Order, no liability to conply with
the i npugned requirenents of the Order,  would
arise. Even M. Jai Narain found it difficult
to ask for sustaining the inpugned order as
rel evant aspects have not been exam ned.
Taking all these aspects into consideration,
we set aside the order of the High Court. and
remt the matter to it for fresh disposal on
nerits after hearing the parties. Ful

opportunity should be given to the parties to
pl ace their arguments and the case should be
di sposed of in accordance with | aw. W did
not intend to express any opinion on nerit and
if anything has been said it should be taken
by way of justification for the remt."
4. On remand, the High Court heard the parties afresh and
by the inmpugned judgnent dated April 14, 1988 allowed the
wit petition. The H gh Court cane to the conclusion that
the Conpany was a colliery and as such was governed by the
provisions of the Order. The H gh Court reached the said
concl usion on the follow ng reasoning:
"8. As noticed above, the Conpany is the owner
of coal mnmines as well as coke oven plant.
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Colliery within the neaning of die definition
of the Central Order not only any mine or open
working where the getting of coal is the
principal object of the mining, quarrying or
ot her operations earned on therein but
i ncludes a plant for the production of coke or
for the washing of coal. In view of the
i nclusive definition, coke oven plant and coa
washeries are also collieries wthin t he
meani ng of that Order.

9. Learned Standing Counsel sub-

484

mtted that the word "include’ in the context
nmean only such coke oven plant which is near
the wvicinity of a coal mne and shall be a
colliery. This subm ssion cannot be accepted.
The word ’include' is generally used as a word
of ©~ extension and when this word is used it
adds “to the word or phrase a nmeaning which

does not naturally belong to it. The word
“colliery’ _ordinarily  will signify a coa
m ne, but~ because of the use of the word
"include’ in'the definition of <colliery, it

must ~be construed as conprehending not only
such/ things as it signify according to its
natural’ inport, but alsothose things which
the interpretation clause declares that they

shal I ‘include. Thus where ’'includes’ has an
extending force, it adds to the word or phrase
a nmeaning which -does not belong to it.

Ref erence - nmay be nmde to the South Qujarat
Roofing Tiles Manufacturers Association and
another vs. The State of Gujarat and another
1976 (4) SCC 601.

10. The word 'colliery’ as defined in the
Central Order does not envisage that coke oven
pl ant nust be near about or in the vicinity of
coal mne. W nmay nmention that coal mnes and
coke oven plant belonging to the Conmpany have
not been nationalised under the Coking Coa
M nes (Nationalisation) Act, 1972 or the Coal
M nes (Nationalisation) Act, 1973. It nust,
therefore, be held that the coke oven plant at

Janshedpur belonging to the

"colliery’ wthin the nmeaning of the Centra
O der-"
The Hi gh Court further followed its earlier  judgment in
Bl ack Dianond Industries Ohers v. Coal Controller/ and
others, 198 B.L.T. (Reports) 127, and held as under
"For the reasons given in Black Di amond case,
it must be held that to the coke oven plant at

Jamshedpur the Central Oder applies
and the Unification Order shall have no
application.”

5. In Black Dianond s case, a Division Bench of the High

Court exanmined the provisions of the Order and also the
Unification Order, and canme to the conclusion that the two
operated in different fields. The Bench further canme to the
conclusion that the Order dealt with producers of coking
coal where as the Unification Oder was only applicable to
those who were not the producers of coal. It would be
useful to reproduce the Hgh Court reasoning in Black
Di anond’ s case, which is as under

"A conparison of the different provisions of

Conpany

is
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the Orders noticed above, brings out this
picture. Colliery Control order is applicable
t hroughout | ndia and deals with coal including
coke. The provisions which are found in the
Coal Control Oder, Unification Order and
Display Oder with regard to sale, purchase,
storage price, inspection, conpliance of order
given by different authorities wunder those
orders and filing of returns are al so provided
in the Colliery Control Oder. Colliery
Control Order further provides for regulating
production_ of coal which is not there in any
of the Bihar Orders. Colliery Control Order
is a special statute which deals with colliery
whi ch nmeans a mne or open working where the
heati ng of coal is the principal object of the
m ni_ng, quarrying or other operations earned
on therein and \includes a plant for the
production of coke. " None of the Bihar Orders
deal in colliery. The very significant
difference between Col'liery Control Order on
one hand and the Bihar Orders on the other is
that whereas 'the forner Oder specific-ally
deal s with colliery and producers of coal the
latter Orders, i.e., Bihar Oders do not
specifically include thembut purport to dea
with all dealers of coal
Respondents want us to include wthin the
anmbit of ’'dealer’ in Bihar Oders producers of
coal also. This cannot be done.
485
Firstly, Colliery Control Oder deals wth
producers of <coal and the definition of
"dealer’ in Bihar Oders do not i ncl ude
producers of coal. Secondly, Colliery Contro
Oder is an exhaustive Code in respect o

Colliery. |If Bihar Orders are nade applicable
to Colliery, then these Orders will cone in
conflict with Colliery Control Order. But
this conflict can be avoided if it~ is held
that Bihar Orders do not apply to Colliery.
Thirdly, according to the respondents, when
Colliery Control Order and Bihar O ders
operate in different fields, thereis no scope

for holding that Bihar Oders wll ~operate
also in the field covered by Colliery Contro
O der.

It was urged on behal f of the respondents that
in the Colliery Control Oder, there is no
provision for obtaining a licence. Thi s
appears to be true, but the issuance of
licence wunder the Unification Order is neant
for controlling the sale, purchase, and
st orage and contravention of terns and
conditions of the |icence has been nade penal

If Colliery owners, who are the petitioners,
are required to obtain licence under the
Unification Oder, that nmust be for t he
purpose that production sale, purchase and
storage of coke nay be regulated within the
terms and conditions of the I|icence. Si nce
the State Government cannot regulate the
production, sale, purchase and storage of coke
colliery owner, no licence is required to be
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t aken by the colliery owners under the
Unification Oder."

6. Learned counsel for the State of Bihar has vehenently
contended that the coke oven plants of the Conpany having
been constructed within the factory prem ses at Janshedpur
it cannot be considered to be a part of the coal mne and as
such cannot conme within the definition of "colliery’ under
the Order. To appreciate the argunment, it would be usefu
to examine the definition of "colliery’ given under clause
2(2) of the Order which is as under: -

"*colliery’ means any mine or open working
where the getting of coal is the principa
object of the mning, quarrying or other
operations ~carried on therein and includes a
pl ant for the production of coke or for the
washi ng of coal."

7. A plain reading of the above quoted definition nakes it
clear that it ~specifically includes 'a plant for the
production of coke or for the washing of coal’. The

i nclusive definition has been given wth a pur pose.
Odinarily, the coke oven'plant is at a place where coking
coal is converted into Hard Coke for the purposes of wusing
the sane in the industry. Coke oven plants are, therefore,
set up at various places where Hard Coke is needed for the
i ndustry, Since hard coke also cones within the definition
of ’'coal’ under die Oder and is subject to control by the
Central CGovernnent authorities, the coke oven plants which
produce hard coke ‘have been rightly included in the
definition of 'colliery’. W agree with the ' above quoted
reasoni ng given by the H gh Court in reaching the concl usion
that the Conpany is a colliery under the Order

8. The crucial question to be considered is whether a
colliery which is governed by the Order can, in addition, be
made to follow the provisions off the  Unification Oder
i ssued by the State Governnent. ~We nmay, therefore, briefly
exam ne the provisions of the Order and the Unification Or-
der.

9. Clause 4 of the Oder provides that the Centra
Governnment may fix the price at which or the maximum or the
m ni mum price, or both, subject to which coal my be sold by
colliery owners. Under O ause

486

5 no colliery owner or his agent can sell and no person can
purchase, coal at a price which is in excess of the price or
the maxi mum price or below the price or the mininum price
fixed under clause 4. Clause 7 lays down that every colliery
owner or an allottee of coal under the Order shall, on being
requested to do so, submt returns and other information in
such formand within such time as nay be specified in the
notice or direction. Clause 8 provides that the Centra
Government may fromtime to tinme issue such directions as it
thinks fit to any colliery ower regulating the disposal of
his stocks of coal or of the expected output of coal in the
colliery, during any period. Under clause 10A the Coa
Controller nmay by order direct that any coal despatched by
any colliery owner which is in transit shall subject to such
terns and conditions, if any, as the Coal Controller deens
fit, be diverted and delivered to another person specified
in the order. Clause 11 provides that the Centra
CGovernment may issue such directions as it thinks fit to any
colliery owner prohibiting or limting the mning or
production of any grade of coal. Cause 28 prohibits any
person from using coal so allotted otherwise than in
accordance with the conditions contained or incorporated in
the order of allotment. C ause 12E provides that no person




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

shall acquire or purchase any coal froma colliery and no
colliery owner or his agent shall despatch coal from the
colliery except under the authority and in accordance wth
the conditions contained in a general or special authority
from the Central Governnent. Cause 12G provides that
notw t hstandi ng anything contained in Clause 12A, 12B and
12E, any person nay from Septenber 15, 1975 wi thout any
order of allotnment or authority acquire or purchase despatch
or transfer hard coke produced from beehive ovens, country
ovens and bye-product ovens, provided that nothing in this

clause shall apply to hard coke in respect of which
direction is issued by the Central CGovernnent under C ause 8
of the Order. It may be nentioned that by the notification

dated July 24, 1967 the Central Governnment has authorized
any person to acquire despatch or transfer wi thout any order
of allotnment or witten authority non coking coals of al

grades produced in all coal- fields, coking coals not
required for metallurgical consumers and coal produced in
Assam  provided that such coal shall be consumed wthin
I ndi a.

10.1t is obvious fromthe provisions of the Order that it
tends to regulate coal fromthe stage of production to the
stage of consunption including price control and inspection
Under the scheme of ‘the Order, the coking coal from various
coal mnes is allotted to various persons, The provisions of
the Order give wide powers to the Central Governnent to
ensure that the coal extracted fromthe mnes is properly
utilised for the benefit of the industry and other purposes.
Apart from that, ‘the provisions of the Oder give w de
powers to the Central Covernment to keep a track on the
allotted coal so that the same is not msutilised.

11. The Unification order defines thecoal to nmean coal
coke and other derivatives including soft and hard cokes of
various grades. "Deal er’ has been defined under d ause
2(e). "Retail dealer’ has been defined to mean a person
engaged i n the business of purchase, sale, or storage of any
article specified in Schedule 1 for the purpose other than
personal consunption within the storage limt fixed by the
Gov-

487

ernment from tine to tine. ’'Wolesale dealer’ has been
defined to mean a person engaged in business of purchase,
sale or storage of any article specified in Schedule 1l for
the purpose other than personal consunmption wthin the
storage |imt fixed by the Governnent fromtine to tine.
" Coal dunp hol der’ nmeans a person or firm appointed by or on
behal f of the Governnent as such who is engaged in the busi-
ness of storing coal fromcollieries on the basis of
allocation nade by the Government or by any authority

enpowered by the State Governnent for sale to retail  deal-
ers. Part 11 of the Unification Order provides for-issuance
of licence and prohibits dealer to carry on business of

purchase, sale or storage for sale of any of the ‘trade
articles nentioned in Schedule. 1, without a licence issued
under the Order. Part 11 of the Unification Order inposes
restrictions relating to price, stock, etc. It provides
that the retail price of any trade article displayed in
conpliance wth the provisions of the Display Oder shal

not exceed the retail price fixed or reconmended by the
Central Governnent or the State Government or manufacturer
or distributor fromtinme to tinme for that trade article. It
further provides that no dealer shall sell to any person any
trade article at a price higher than that specified in
respect of such article in the list of prices and stocks and
no deal er shall refuse to sell such article to any person at
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the price specified. No dealer shall sell any trade article
to any person wthout issuing a cash nmenmo or bill and

wi thout keeping a duplicate copy of such nenmo or bill
Clause 19 of the Unification Order requires every person
hol di ng stock of trade articles mentioned in Schedule 1 and
Schedule 11 to sell to the State Government or to any person
or class of persons the whole or specified part of the stock
at such price and in such manner as nay be specified in the
order. Cause 20 provides that every dealer shall furnish a
return to the prescribed authority fromtine to time as
notified. It is laid down in Clause 21 that the 1licensing
authority may by general or special order in witing require
a dealer holding stock of trade article to sell article on
permts issued by the licensing authority. In Part IV there
are usual powers to call for information and i ssue
directions to the dealers.

12. The wvarious provisions of-the Unification Oder show
that the  purpose of the said order is to nmke available
schedul ed articlesto the public at fair price and without
any holding of stock by the dealers The object of the
Unification Order in a nutshell is'to nake available the
essential commodities to the public at |arge.

13. Having ninutely examined the provisions of the Oder
and the Unification Oder, we have no hesitation in
concurring with the finding of the Patna High Court in Black
Dianond’s case that the two operate in different fields.
There is hardly @ any overlapping between the two. The
| earned counsel for the Conpany has however  invited our
attention to «clause 15 (display of price), clause 20
(furnishing of returns) clause 21 (sale on permts) and
clause 25 (power to issue directions to the dealer) of the
Unification Order which according to the | earned counsel are
covered by the provisions of the Order. ‘W do not. agree
with the |[|earned counsel. As -~ nmentioned above, t he
provi sions of the Order issued by the Central Governnent are
directed for the protection of the allotted/ allocated coal
The Order operates fromthe stage when the coal is extracted
fromthe mnes and continues to regulate its jour-

488

ney till it leaves the colliery and is brought in the open
mar ket for sale. The Unification Oder, on the other hand,
starts operating at a stage when the coal is exposed  for
open sale in the narket. The two operates in entirely
different fields. The display of prices, furnishing  of
returns, sale on permts, power to issue directions to
dealers, under the tw Control Orders are for —entirely
different purposes and they operate in different fields.
We, therefore, do not agree with the judgnent of the Patna
H gh Court in Black Dianond' s case that the two Contro
Oders are likely to conflict with each other in /their
operati on. Examined from another angle, the Centra
CGovernment by the Notification dated July 27, 1967 has
permtted free sale of non metallurgical coal providedit is
consunmed in India. VWen the said coal is sold in open
market in the State of Bihar the provisions of t he
Unification Oder, which are nmeant to protect the interest
of the consunmers, are squarely attracted and are to be
fol | owed even by a colliery which falls wthin the
definition of 'Deal er’ under the said O der

14. W may mention that the Control Orders emanate from the
sanme source. The Order has been issued by the Central Gov-
ernment, whereas the Unification Order has been issued by
the State Governnent of Bihar as a delegate of the Centra
Government under the Essential Conmodities Act, 1955 and
further, the Unification Oder has been issued wth the
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prior approval of the Central Governnent.
15. W, therefore, see no justification for the respondent-
Conpany for not conplying with the provisions of the
Unification Oder. The respondent-Conpany despite being a
colliery is bound by the provisions of the Unification O der
if it is found to be a deal er under the said O der.
16. The expression ’'dealer’ has been defined under clause
2(e) of the Unification Order which is as under: -
"*dealer’ nmeans a person, a firm an as-
soci ati on of persons or a co-operative society
other than a National and State |evel Co-
operative _Society, engage in the business of
purchase, 'sale or storage for sale of any
trade article whether or not in conjunction
with any other business and includes his
representative or agent but does not include-
(i)a person who holds or is in possession of
agriculture land under any tenure or any
capacity and on which he raises or has raised
crop of foodgrains. oilseeds or whol e pul ses;
(ii) a manufacturer of sugar;
(iii) a producer of pulses and edible oil. "
Patna High Court in Black Dianond’s case came to the
concl usion that the colliery being a producer of coal cannot
come within the definition of 'dealer’ under the Unification

O der. We do not agree with the conclusion of the High
Court which is based on no reasoning. It is the adnitted
case of the Conpany that they sell coal in the open narket
which has no metallurgical quality. In the witten sub-

mssions filed on behalf of the Conpany by Ms. J.B.
Dadachanji & Co., in paragraph 18 the percentage of clean
coal and non netallurgical coal has been given as under
489

"% of the product to the total input

Jamadoba West Bokar o
Cl ean Coal 62/ 65% 38/ 40%
M ddl i ngs 19/ 13% 38/ 40%
Rej ect s 12/ 14% 8/ 10%
Slurry 7/ 8% 10/ 12%
Tai | i ngs
Clean coal, the only prine qual ity

product of metallurgical quality is neant for
manuf acture of BP hard coke, Al the renaining
three are secondary products of the Washeries
whi ch are non-netal lurgical quality."
There is thus no doubt that the quantity of non-
nmetal lurgical coal sold by the Conpany is not  negligible.
In any case,the Conpany is regularly selling non-netal-
lurgical coal in the open nmarket and as such it . cannot be
said that it 1is not engaged in the business of sale or
storage for sale of non netallurgical coal. W< -have no
hesitation in holding that the Conpany is a deal er under the
Uni fication Order.
17. W, therefore, allow the appeal, set aside the inmpugned
judgrment of the Patna High Court and dismss the wit
petition filed by the Conpany before the High Court. We
further hold that the Division Bench Judgnent of the Patna
H gh Court in Black Di anmond’s case does not |ay down correct

law to the extent indicated by us above. The appel | ant
shall be entitled to its costs, which we quantity as
Rs. 20, 000/ -.
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