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PETI TI ONER
UNION OF I NDIA & ORS

Vs.

RESPONDENT:
H MMAT SI NGH CHAHAR

DATE OF JUDGVENT: 12/ 05/ 1999

BENCH
G B. Pattanai k, K T. Thomas

JUDGVENT:

PATTANAI K;-J.

The Union of India in this appeal has challenged the
judgnent dated 12.11.1993, of the Division Bench of Bonbay
Hgh Court in Cimnal Wit Petition No. 1511 of 92. The
respondent Hi nmmat Singh Chahar, who was serving as a petty
Hi gh Court assailing the order passed against him in the
Court Martial Proceedings and the Hi gh Court by the inpugned
judgnent quashed the said order in the Court Martia
Pr oceedi ng. In the Court-nmartial the respondent was found
guilty of offence under Section 354 and was sentenced to
i mprisonment for 9 nonths, and his services were terninated.
Facts culmnating in the aforesaid order of the H gh Court
may be briefly stated as under

The respondent had joined the Indian Navy on  24.6.78
and in Novenber 1990 he was a petty officer (Tel egraphist)
in the submarine and was thus away fromhis quarters on the
shore. On 28.11.1990 one R K Sharma, another officer
belonging to Navy canme with his wife Ms. N rnmala Sharm
and having failed in his attenpt to get any vacant quarters
moved into Quarter No. 3B and shared the same with the
famly menbers of the respondent. On 3.12.90 said
respondent took permssion fromhis authorities to |eave
submarine and cone to the shore for taking “his famly
menbers to the hospital for nmedical check up and early
nmorning came to his quarters and left for the hospital with
his wife and two sons. It is alleged that he returned back
home at about 9.00 aam while Ms. N rmala Sharma was
alone and tried to outrage her nodesty when said Ms.
Nirmal a Sharma opened the door. Ms. Sharnma then- sonmehow
extricated fromthe clutches of the respondent and rushed to
the house of one Ms. Mndal whom she knew earlier and
persuaded her to intimte her husband who was al so away from
the quarters so that he can conme back. Ms. Sharnma did not
intimte about the aforesaid crimnal assault on her by the
respondent to said Ms. Mandal though she insisted that she

will not |eave her house until and unless her husband comes.
Her husband cane on the next day i.e. 4.12.90 to whom Ms.
Sharma narrated all that happened on the previous day

whereafter a conplaint was nade to the superior authority
against the respondent alleging that nodesty of Ms.
Nirmal a Sharna had been outraged by the respondent. On the
basis of the conplaint a Court Martial Proceeding was
initiated and in the said proceeding the respondent was
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found guilty of the charge under Section 354 of Indian Pena

Code and Section 77(2) of the Navy Act, 1957 (hereinafter
referred to as 'an Act’) and was directed to be kept under
i mprisonnent for the termof 24 calendar nonths and be
di smssed fromthe Naval services. This order was of 16th
May, 1991. Against the aforesaid order the respondent noved
the Chief of the Naval Staff under Section 163(1) of the Act
and the Chief of the Naval Staff though sustained the
conviction but reduced the punishnment of inprisonnment for a
term of 9 calendar nonths. The punishnent of renoval from
service, however, was naintained. The respondent then noved
the Central Governnent for re-consideration of the matter.

But the Central Governnent having confirned the decision of
the Chief of Naval Staff the respondent noved the H gh Court
by way of a Criminal Wit Petition. By the inpugned
j udgrment the High Court of Bombay considered the evidence of
Ms. N rmala Sharma and by way of sifting her evidence cane
to hold :-

"After a neticulous -examnation of the record and
particul arly the evidence of Nirmala that the credibility of
the evidence is such that the charge cannot be said to have
been brought hone on the basis of this material."

The Hi gh Court, therefore, ultimately cane to hold
that the authorities were wong in having recorded the guilt
agai nst the respondent on the strength of material that was
adduced before the Court Martial Proceedings. The Court
ultimately quashed the conviction and sentence passed
agai nst the respondent in the Court Martial Proceeding ,and
hence the present appeal.

M. Ashok Bhan, |earned counsel appearing for the
Union of India contended wth vehmence that the  Court
Martial Proceedi ng having been continued in accordance with
the procedure | aid down under the Navy Act and the Conpetent
Authority on the basis of the evidence of Ms. Ni rmal a
Sharma having found the respondent guilty of charge / under
Section 354 and punishing himthereunder, the Hi gh ' Court
ms-directed itself 1in exercise of its jurisdiction under
Article 226 of the Constitution to re-appreciate the
evi dence and in comng to the conclusion that the
Authorities commtted error in recording the finding of
gui It against the respondent on the basis of the evidence of
Ms. Ni rmal a Sharma.  According to M. Bhan, the |earned
counsel, though a judicial review against the order of the
Conpetent Authority in the Court Martial Proceeding is
available but the said judicial review could not clothe the
H gh Court wth the jurisdiction to re-appreciate the
evidence and substitute the findings of the Court ~Martia
Proceedings by its own. According to M. Bhan unless the
Court Martial Proceeding is found to have contravened any
mandatory provisions of the Act or Rules or can be said to
be in violation of the principles of natural justice or can

be said to be without jurisdiction, it woul d be,
inmpermssible for the Hgh Court to interfere with the
conclusion on the ground of sufficiency of evidence. In

support of this contention reliance has been placed on the
recent decision of this Court in the case of Union of India
& Os. vs. Mjor A Hussain - Judgnent Today 1997 (9)
S.C 676. M. Uday U Lalit, |learned counsel appearing
for the respondent on the other hand contended that it is no
doubt true that the Hi gh Court would not be justified in
interfering with the findings of the Authority in Court
Martial Proceeding by appreciation of evidence ordinarily
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but if the evidence is of such nature that no reasonabl e man
can conme to the conclusion that an offence under Section 354
of the Indian Penal Code has been committed then certainly
the Court would be justified in interfering with the
findings arrived at by the Authorities in the Court Martia
Proceedi ngs and judged fromthat stand point there has been
no infirmty with the inpugned judgnent of the H gh Court.

In view of the rival subm ssions at the Bar the short
guestion that arises for consideration is what woul d be the
extent of the jurisdiction in exercising power under Article
226 of the Constitution over the findings of the Authority
in Court Martial Proceeding? The Defence personnel serving
in Arny, Navy or Air force when conmit any offence are dealt
with by the special provisions contained in the Arny Act or
the Navy Act or the Air Force Act and not by the norma
Procedure Code. The said Navy Act is a conplete code by
itself ~and prescribes the procedure to be followed in case
it is decided that an officer should be tried by Court
Martial . The Act al so provides sufficient safeguard by way
of further appeal to the Chief of the Staff and then
ultimately to the Uni on Government.

Since the entire  procedure is provided in the Act
itself and the Act 'al so provides for a further consideration
by the Chief of the Naval Staff and then by the Union
CGovernment then ordinarily there should be afinality to the
findings arrived at by the Conpetent Authority in the Court
Marti al Pr oceedi ng. It is of course true t hat
notwithstanding the finality attached to the orders of the
Conpetent Authority in the Court Martial Proceeding the Hi gh
Court is entitled to exercise its power of judicial review
by invoking jurisdiction under Article 226 but that would be
for a limted purpose of finding out whether there has been
infraction of any mandatory provisions of the Act
prescribing the procedure which has caused gross m scarri age
of justice or for finding out that whether there has been
violation of the principles of  natural justice whi ch
vitiates the entire proceeding or that the authority
exercising the jurisdiction had not been vested with
jurisdiction under the Act. The said power of  judicia
review cannot be a power of an Appellate Aut hority
permtting the H gh Court to re-appreciate the evidence and
in conming to a conclusion that the evidence is insufficient
for the conclusion arrived at by the Conpetent ~Authorities
in Court Martial Proceedings. At any rate it cannot be
higher than the jurisdiction of the High GCourt  exercised
under Article 227 against an order of an inferior Tribunal
This being the paraneter for exercise of power of judicia
review against the findings of a Conpetent Authority 'in a
Court Martial Proceeding, and applying the sane to the
i mpugned judgment of the High Court we have no hesitation to
cone to the conclusion that the H gh Court over-stepped its
jurisdiction in trying to re-appreciate the evidence of Ms.
Nirmala Sharma and in coming to the conclusion that her
evidence is not credible enough to give a finding of gquilt
of the respondent of a charge under Section 354. W have
al so perused the statenent of Ms. N rmala Sharna and the
concl usi on beconmes inescapable on the basis of the said
statement of Ms. N rnmala Sharma that the respondent has
been rightly found to have commtted of fence under Section
354 by the Authorities in the Court Martial Proceedings.

In the aforesaid prem ses, we set aside the inpugned
judgrment of the Bombay Hi gh Court and disnmiss the Crinina
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Wit Petition filed by the respondent and affirm the
ultimte order passed by the Conpetent Authority in the
Court Martial Proceeding and this appeal is allowed.




