http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO. :
Appeal (crl.) 519 of 2007

PETI TI ONER
Nar esh Kumar Madan

RESPONDENT:
State of Madhya Pradesh

DATE OF JUDGVENT: 10/ 04/ 2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

CRI' M NAL APPEAL NO. 519 OF 2007
[Arising out of S/L.P. (Crl.) No. 4529 of 2006]

S.B. SINHA,  J :

Leave granted.

Appellant is a Cvil Engineer. He is enployed in the Madhya Pradesh
El ectricity Board constituted in terns of Section 5 of the Electricity (Supply)
Act, 1948 (for short, 'the 1948 Act”). It is a body corporate and can sue and
be sued in its own name under -Section 12 thereof.

He allegedly took illegal gratification fromthe conplainant for the
purpose of grant of an el ectrical connection. A trap was laid and Appellant
was al | egedly caught red handed with a sumof Rs.1,000/-, which was
accepted by himby way of illegal gratification fromthe conpl ai nant.

A charge-sheet was filed against himunder Section 7 read with
Section 13(1)(d)/13(2) of the Prevention of Corruption Act, 1988 (for short
"the 1988 Act’). An application was filed by himcontending that he being
not a public servant, his prosecution under the 1988 Act was not
mai nt ai nabl e. The | earned Trial Judge rejected the said contention. A
Revi sion Application was filed by the appellant thereagai nst before the High
Court, which was dism ssed by the | earned Single Judge of the H gh Court
by reason of the inpugned judgrment dated 02.08. 2006.

Before the courts below as al so before us, the contention of Appellant
has been that ’'public servant’ having been defined in Section 81 of the 1948
Act, the sanme does not satisfy the requirements of the definition as contained
in Section 21 of the Indian Penal Code. Strong reliance, in this behalf, ' has
been placed on Bimal Kumar Gupta v. Special Police Establishnment
Lokayukt [2001 (1) MPHT 330 : (2001) 3 JLJ 2], wherein/it has been held
that enpl oyees of the Madhya Pradesh State Electricity Board are not public
servants.

Different statutes may use the sanme termfor different purposes. A
termor a word may be interpreted in the statute itself for fulfilling the
purport and object nentioned therein whereas in another statute it nmay be
defined differently.

Interpretation of a termin one statute, however, cannot be done with
reference to its definition contained in another. [See Raynmond Ltd. v. State
of Chhattisgarh and Qthers \026 (2007) 3 SCALE 341]

Keeping in view the aforenmentioned | egal proposition, it may be
necessary to construe the definition of the term ’public servant’ occurring in
the rel evant statutes.
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Section 2(1) (c) of the 1988 Act defines ’'public servant’ in the
followi ng terns
"c) "public servant" means\ 027
(i) any person in the service or pay of the Governnment or
remunerated by the CGovernment by fees or comm ssion
for the performance of any public duty;

XXX XXX XXX

(iii) any person in the service or pay of a corporation

establ i shed by or under a Central, Provincial or State Act,
or an authority or a body owned or controlled or aided by
the CGovernment or a CGovernnent conpany as defined in
section 617 of the Conmpanies Act, 1956 (1 of 1956);"

XXX XXX XXX
Expl anation 1.\027
Persons falling under any of the above sub-cl auses are
public servants, whether appointed by the Government or
not .
Expl anati on 2.\ 027
Wher ever the words "public servant" occur, they shall be
under st ood of every person who is in-actual possession of
the situation of a public servant, whatever |egal defect
there may be in his right to hold that situation."

Section 21 /of the Indian Penal Code defines ’'public servant’ to nean :
"The words "public servant" denote a person falling
under any of the descriptions hereinafter follow ng;
namel y: -

XXX XXX XXX
Twel fth. --Every person--
(a) in the service or pay of the Government or
remunerated by fees or commission for the performance
of any public duty by the Governnent;
(b) in the service or pay of a local authority, a
corporation established by or under a Central, Provincia
or State Act or a Governnment conpany as defined in
section 617 of the Conpanies Act, (1956 (1 of 1956)."

Section 81 of the 1948 Act provides that nenbers, officers and
servants of the Board to be public servant, stating

"81. Menbers, officers and servants of the Board to be
public servants.-Al nenbers and officers and ot her

enpl oyees of the Board shall be deened, when acting or
purporting to act in pursuance of any of the provisions of
this Act, to be public servants within the nmeani ng of
section 21 of the Indian Penal Code (45 of 1860)."

The object and purport of the provisions of the 1948 Act is different
fromthe 1988 Act. |It, as noticed hereinbefore, provides for constitution and
conposition of such Electricity Board. Each State is indeed enjoined with a
duty to constitute a Board. [See Madhya Pradesh El ectricity Board v. Union
of India and Ot hers [2006 (9) SCALE 194].

Section 12 of the 1948 Act provides for incorporation of Board
stating

"I ncorporation of Board.-The Board shall be a
body corporate by the name notified under sub-section
(1) of section 5, having perpetual succession and a
conmon seal, with power to acquire and hold property
bot h movabl e and i nmovabl e, and shall by the said nane
sue and be sued."
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Section 15 of the 1948 Act enpowers the Board to appoint a Secretary
and such other officers and enpl oyees as nay be required to enable it to
carry out its functions under the said Act. Appointnment of a Secretary of the
Board is subject to the approval of the State Governnent. Section 65 of the
1948 Act provides for power of the Board to borrow funds for the purposes
nmentioned therein wherefor however, previous sanction of the State
CGovernment woul d be required to be obtained. Section 66 thereof provides
for furnishing of guarantee in respect of such | oan advanced by the State
Covernment. Section 78 of the 1948 Act enpowers the State Government
to make rules for the purposes nmentioned therein. Section 78A enmpowers
the State Governnent to issue directions upon the Board in the discharge of
its functions. Such directions are binding upon the Board. State, therefore,
exerci ses a deep and pervasive control over the affairs of the Board.

The officers of the State Electricity Board are required to carry out
public functions. ~They are public authorities. Their action in one way or the
other may entail civil or evil consequences to the consuners of electrica
energy. They may prosecute a person. They are enpowered to enter into
the house of the Board s consuners. It is only for proper and effective
exerci se of those powers, the statute provides that they would be public
servants, wherefor a legal fiction has been created in favour of those
enpl oyees, when acting or purported to act in pursuance of any of the
provi sions of the Act w thin the nmeaning of Section 21 of the Indian Pena
Code. Indian Penal Code denotes various persons to be public servants. It
is, however, not exhaustive. A person nay be a public servant in terns of
anot her statute. However, we nmay notice that a person who, inter alia, is in
the service or pay of the Governnent established by or under a Central
Provincial or State Act, would al'so come within the purview thereof. Section
2(1)(c) of the 1988 Act also brings within its enbrace a person in the service
or pay of a corporation established by or under a Central Act.

We, therefore, fail to see any reason as to why the appellant woul d not
answer the description of public servant-within the provisions of the said
Act . The deci sion of the | earned Single Judge of the Madhya Pradesh Hi gh
Court in Binmal Kumar Gupta (supra), in our opinion, does not |lay down the
correct law. Referring to Section 81 of the 1948 Act, it held :

"14. Considering the aforesaid provisions of law it
emerged that for the purpose of the Act of 1947, a

"public servant" is a person who is covered under the
definition of ’public servant’ as given under Section 21 of
the PC On careful perusal of the definition of 'public
servant’ as given in Section 21 of the IPC, it is found that
the enpl oyees of the Electricity Board are not covered
under any of the clauses of the said Section. However, by
virtue of Section 81 of the Electricity Supply Act, 1948,
all the menmbers, officers and enpl oyees of the Board

when acting or purporting to act in pursuance of any of

the provisions of the Act are deened to be public servant
under Section 21 of the IPC. As such, it can be inferred
that by virtue of Section 81 of the Electricity Supply Act,
the Board enpl oyees when acting in pursuance of the

provi sions of the Act are considered ' deened public
servants’ under Section 21 of the IPC. But as held by the
Apex Court in case of Stale of Maharashtra Vs. Laljit

Raj ashi Shah (supra) on the ground of 'deened provision

a person covered under the definition of Section 21 of the
| PC cannot be considered 'public servant’ for the purpose
of prosecution under the provisions of the Prevention of
Corruptions Act, 1947. In the aforesaid case, in view of

t he anal ogous provision of 'deened to be public servant’
for certain enployees of the Cooperative Societies under
Mahar asht ra Cooperative Societies Act, were not

consi dered as public servant for the purpose of the Act of
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1947\ 005"

Wth respect we do not agree with the aforenmentioned inference of
the | earned Judge.

The Prevention of Corruption Act, 1947 was repealed and enacted in
the year 1988. The definition of 'public servant’, as contained in Section
2(c) thereof, 1is a broad based one. Reliance was placed by the |earned
Judge in the case of State of Maharashtra v. Laljit Rajashi Shah and Qthers
[AIR 2000 SC 937]. Therein the court was dealing with a case of a nenber
of a cooperative society. It was not dealing with the case of an enpl oyee of
a statutory corporation. The said decision, therefore, has no application to
the facts of the present case.

Definition of 'public servant’ will have to be construed having regard
to the provisions of the 1988 Act. By giving effect to the definition of
"public servant’ in the 1988 Act, the legal fiction is not being extended
beyond the purpose for which it was created or beyond the | anguage of the
section in which it was created

For 't he reasons aforenentioned, we find no nmerits in this appeal
whi ch is accordingly disnissed.




