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Appel l ant call's in question legality of the judgnent
rendered by a Division Bench of the Rajasthan Hi gh Court,
Jai pur Bench, disni'ssing the appeal filed by the appellant-
State questioning correctness of the judgnent rendered by a
| earned Single Judge.

A brief reference to the factual aspects as highlighted by
the appel |l ant woul d suffice:

The respondent (hereinafter referred to as the 'workman')
was appoi nted on 1.1.1978 as work-charged enpl oyee on
tenmporary basis. Subsequently, she was decl ared quasi -
per manent in service and worked up to 30.5.1983. Appell ant
term nated her service after paying one nmonth’s salary in
terns of Rule 26 of Rajasthan Public Wrks Depart nent
(Bui | di ngs and Roads) including Gardens, Irrigation, Wter-
Works and Ayurvedi ¢ Departnents, W rk-charged Enpl oyees
Service Rules, 1964 (in short the "Rules’). After about eight
years di spute was raised by the respondent-wor knan.

Initially no reference was nade by the State Government.
Subsequently, a reference was nade to the Labour Court,

Kota, Rajasthan, under Section 10(1) of the Industrial

Di sputes Act, 1947 (in short the "Act’). The reference was to
the effect as to whether the enployer was justified in
retrenching the respondent. Several points were urged by the
present appellant questioning legality of the reference.
Primary stand related to the closure of the section of the
Irrigation Departnment where the respondent was working., It

was enphasi zed that the reference was sought for after a very
long period of time i.e. about eight years. On both counts, it
was submitted, that reference has to be answered agai nst the
wor kman and in favour of the enployer. The Labour Court

was of the view that though the claimwas del ayed, and so was
the reference, yet the respondent-worknman was not to be

deni ed the benefits. It was held that Rule 26 of the Rules was
simlar in terns to Section 25F(a) of the Act. Even if the said
provision of the Act is conplied with, there was no conpliance
with the requirenent of Section 25F(b), therefore, the reference
was hel d mai ntai nabl e and direction for paynment of 30% back
wages was given, along with direction for reinstatenent.

Questioning correctness of the award a wit petition was
filed before the H gh Court. Learned Single Judge disnissed
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the same holding that nerely because the clai mwas raised

after about eight years, that did not disentitle the workman to
get relief and the Labour Court was justified in awarding only
30% back wages. The orders of the Labour Court and the

| earned Single Judge were questioned by filing appeal before
the Division Bench. By the inpugned order the sanme was

di sm ssed

In support of the appeal, |earned counsel for the
appel l ant submitted that highly belated clai mshould not have
been entertai ned by the Labour Court, particularly when the
concerned section of the Irrigation Department has been
abol i shed and there was no post for reinstating the
respondent - wor knman.

Per contra, |earned counsel for the respondent-workman
submitted that even if it is held that the claimwas after |ong
| apse of time, that cannot disentitle the workman from his
legitinmate entitlenents. The right view has been taken by the
Labour Court by awarding only 30%

It may be noted that so far as delay in seeking the
reference is concerned, no formula of universal application can
be laid down. It woul d depend on facts of each individual case.

However, certain observations made by this Court need
to be noted. In Nedungadi Bank Ltd. v. K P. Madhavankutty
and Ors. (2000 (2) SCC 455) it was noted at paragraph 6 as
fol | ows:

"6. Law does not prescribe any time-limt for
the appropriate CGovernment to exercise its
powers under Section 10 of the Act. It is not
that this power can be exercised at any point
of time and to revive matters whi ch-had since
heel) settled. Power is to be exercised
reasonably and in a rational manner. There
appears to us to be no rational basis on which
the Central CGovernnent has exercised powers

in this case after a | apse of about seven years
of the order dism ssing the respondent from
service. At the tine reference was made no

i ndustrial dispute existed or could be even said
to have been apprehended. A dispute which is
stale could not be the subject-matter of

ref erence under Section 10 of the Act. As to
when a dispute can be said to be stale would
depend on the facts and circunstances of each
case. Wen the matter has becone final, it
appears to us to be rather incongruous that
the reference be nade under Section 10 of the
Act in the circunstances |ike the present one.
In fact it could be said that there was no

di spute pending at the tine when the reference
in question was nmade. The only ground

advanced by the respondent was that two

ot her enpl oyees who were dism ssed from
service were reinstated. Under what

ci rcunst ances they were di sm ssed and
subsequently reinstated i s nowhere

nentioned. Denand rai sed by the respondent

for raising an industrial dispute was ex-facie
bad and i nconpetent."
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In SSM N lajkar and Os. v. TelecomDi strict Manager
Kar nat aka (2003 (4) SCC 27) the position was reiterated as
follows: (at para 17)
"17. It was submitted on behalf of the
respondent that on account of delay in raising
the dispute by the appellants the H gh Court
was justified in denying relief to the
appel l ants. W cannot agree. It is true, as held
in Ms. Shalimr Wrks Ltd. v. Their Worknen
(supra) (AR 1959 SC 1217), that nerely
because the Industrial D sputes Act does not
provide for a limtation for raising the dispute
it does not nean that the dispute can be
raised at any tinme and without regard to the
del ay and reasons therefor. There is no
limtation prescribed for reference of disputes
to an industrial-tribunal, even so it is only
reasonabl e that the disputes should be
referred '‘as soon as possi bl e after they have
arisen and after conciliation proceedi ngs have
failed particularly so when disputes relate to
di scharge of workmen whol esale. A delay of 4
years in raising the dispute after even
reenmpl oynent of the nost of the old worknen
was held to be fatal /in Ms. Shalimr Wrks
Limted v. Their Worknen (supra) (Al R 1959
SC 1217), In Nedungadi Bank Ltd. v. K/P.
Madhavankutty and others (supra) AR 2000
SC 839, a delay of 7 years was held to be fata
and disentitled to worknen to-any relief. 1In
Rat an Chandra Sanmanta and ot hers v.
Uni on of India and others (supra) (1993 AR
SCW 2214, it was held that a casual | abourer
retrenched by the enpl oyer deprives hinmsel f of
renedy available in |law by delay itself, |apse of
time results in losing the renedy ‘and the right
as well. The delay would certainly be fatal if it
has resulted in material evidence relevant to
adj udi cation being | ost and rendered not
avai | abl e. However, we do not think that the
delay in the case at hand has been so cul pable
as to disentitle the appellants for any relief.
Al t hough the Hi gh Court has opined that there
was a delay of 7 to 9 years in raising the
di spute before the Tribunal but we find the
Hi gh Court factually not correct. The
enpl oyment of the appellants was terni nated
sonetine in 1985-86 or 1986-87. Pursuant to
the judgnent in Daily Rated Casual Empl oyees
Under P&T Departnent v. Union of India
(supra) (AR 1987 SC 2342), the departnent
was formul ating a scheme to acconmodat e
casual | abourers and the appellants were
justified in awaiting the outcone thereof. On
16-1- 1990 they were refused to be
accommpdated in the scheme. On 28-12-1990
they initiated the proceedi ngs under the
I ndustrial Disputes Act followed by conciliation
proceedi ngs and then the dispute was referred
to the Industrial Tribunal cum Labour Court.
We do not think that the appellants deserve to
be non suited on the ground of delay."

In the background of what has been stated above, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Labour Court should not have granted relief. Unfortunately,
| earned Single Judge and the Division Bench did not consider
the issues in their proper perspective and arrived at abrupt
concl usi ons wi thout even indicating justifiable reasons.

Above being the position, the appeal is bound to succeed
and we direct accordingly. No costs.
27824




