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JUDGMENT : (Per Midula Bhatkar, J.)

This Wit Petition is directed against
the Order dated dated 27t" Novenber 1998 passed by
the Maharashtra Adm nistrative Tribunal, Minbai.

Factual Matrix :

2. The Petitioner was working as the
Adm nistrative Oficer in the office of the
Adm ni strative Medical Oficer, E.S1.S at
Munbai . At the tinme of audit of the Hospital
account, msappropriation of sone anount was
revealed and the investigation was carried out.
The Petitioner was prosecuted along with sone
ot her person for m sappropriation of the property
and falsification of the account and crimnal
cases bearing Nos. 111 of 1984 & 112 of 1984 were
regi stered against him On the other hand,
Respondent No. 1 had started departnental
proceedi ngs agai nst the Petitioner.

3. The aforesaid enquiry was conducted by a
Speci al Oficer for Depart nent al Enquiri es,
Nashi k and Pune Division, Pune. The said enquiry
was concluded holding the Petitioner guilty and
accordingly a report was submtted by the Speci al
Enquiry O ficer. Pursuant to the said outcone of
the enquiry, the Disciplinary Authority under
provisions of Rule 27 of the Mharashtra Gvil
Service (Pension) Rules, 1982 directed that 50%
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of the pension payable to the Petitioner be
w thheld and the said punishnent was inposed on
the Petitioner. It was further directed that the
period which was spent that is the period of
suspension from 20" Decenber 1983 to 31st July
1988 be treated as “suspension period” for all
the purposes. In order to inplenent this
decision, the Governnent of Mharashtra passed
the Governnent Resolution dated 14" March 1991
whi ch was chall enged by the Petitioner before the
Maharashtra Admi nistrative Tribunal (MAT).

4. The MAT, after hearing the parties,
confirmed the action of the State Governnent to
the extent It holds Petitioner guilty of
m sconduct leading to loss of funds and,
consequent penalty inposed on him However, in
view of breach of principles of natural justice,
It quashed and set aside the order treating the
petitioner under suspension during the period of
suspension and remanded the mtter to the
conpetent authority to take its decision afresh
after giving the petitioner an opportunity of
heari ng.

5. The petitioner, however, has approached
this Court against the said order of MAT
uphol ding the penalty including quantum thereof
by filing this petition under Article 226 and 227
of the Constitution of India, with a prayer to
guash and set aside the order passed by the MNAT
in Oiginal Application No.1150/1992.
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Submissions :

6. Learned counsel for the Petitioner has
submtted that the findings given in the
departnental proceeding are not correct. The
charges |eveled against the Petitioner were not
serious in nature like corruption but were of

mere negligence leading to msconduct, which, in
fact, ought not to have been held as proved. The
grievance was nade that the docunents which were
asked for by the Petitioner were not furnished to
him It was also submtted that the disciplinary
authority ought to have considered the fact that
the Petitioner was acquitted in Crimnal Case
Nos. 111/1984 and 112/1985 and no appeal was
preferred by the State against the decision of
acquittal. It was further submtted that the
disciplinary authority did not follow the
procedure of the enquiry prescribed under Sub-
Rules 18 and 20 of Rule 8 of Mharashtra G vil
Service (Discipline and Appeal) Rules of 1979
[the “MCS (D & A) Rules” for short]. Lear ned
Counsel for the Petitioner tried to denonstrate
serious prejudice suffered by the Petitioner by
not follow ng sub-Rule 20 of Rule 8 of MCSR (D &
A) Rules. It was further submtted that the
or der of t he di sci plinary aut hority and
subsequent or der of the MAT holding the
Petitioner guilty of msconduct is liable to be
set aside. It was, alternatively, urged that the
penalty w t hhol ding 50% of the pension anobunt and
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the gratuity should be nodified and rigour
thereof be reduced looking to disproportionate
puni shnment inflicted on the Petitioner nerely
because he happened to be a retired officer of
the State.

7. Wile countering the argunents, t he
| earned AGP, nade subm ssions that the Enquiry
Oficer has followed the requisite procedure
under MCSR Rules during a departnental enquiry.
It was argued that the delinquent was given an
opportunity to defend hinself properly, and that
there was no question of deni al of any
opportunity to the delinquent. It was further
submtted that in para 7 of the order dated 25"
January 1991 passed by t he di sci plinary
authority, it is categorically stated that the
opportunity was given to the petitioner to show
cause as to why the penalty based on the enquiry
report be not i nposed. According to him the
principles of natural justice were not violated

since the procedure laid down was foll owed. He
tried to urge that non-conpliance of Sub-Rule 20
of Rule 8 referred to herei nabove will have no

effect on the enquiry, even if it was not
followed by the Enquiry Oficer.

The Issue :

8. The issue for consideration is whether in
the facts and circunstances of the case the MAT
was justified in upholding the Departnenta

Enquiry and the punishnent inposed on the
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del i nquent ?

Consideration :

9. Petitioner has challenged the order of
the Enquiry Oficer which is based on the
evi dence tendered before him Adm ni strative
Medi cal officer has served articles of charge
along wth all annexures on the delinquent

officer. The admnistration has nade all egations
and framed charge of negligence in performance of
the duty thereby causing loss of Rs. 63, 097.50/-
to the Aundh Hospital, Pune and also |oss of Rs.
59, 738.36/- <caused due to the theft as the
Petitioner did not follow the rules and procedure
whil e depositing noney and maintaining relevant
registers. There were also charges that w thout
correction and verification, the statenent of
paynents was forwarded to the Accounts Branch and
that he had wunauthorizedly drawn his pay and
al | ownances as duty pay when he was on |eave from
16-7-1979 to 21-7-1979 which was not sancti oned.

10. W went through the exhaustive report
submtted by the Special Oficer for Departnental
Enquiries, Nashik and Pune D vision, Pune on the
charges. In the said report, the Enquiry Oficer
has concluded in para 38 that except charge No.6
I.e. investigating officer and staff nenbers to
make applications, conplaints etc., all the other
charges from Serial Nos. 1 to 5 have been proved
agai nst the Petitioner to the extent discussed in
the enquiry report.
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11. On the point of procedure, infraction of
Sub- Rul e 20 was pressed into service, which reads
as under:

"(20) The inquiring authority
may, after the Governnent servant
closes his case and shall, if the
Governnent servant has not exam ned
hi rsel f, generally question him on
the circunstances appearing against
him in the evidence for the purpose
of enabling the Governnent servant to
explain any circunstances appearing
in the evidence against him"

12. The above sub-rule indicates that the
delinquent officer is entitled as of right to
have his attention drawn to any material against
him in evidence that may cone before quasi
judicial authority which is likely to prejudice
his case either directly or indirectly. The
whol e object of the sub-rule is to afford the
charged officer a fair and proper opportunity of
explaining circunstances which appear against
hi m In fairness, each and every mterial
adverse circunstances should be put sinply and
separately so as to enable him to explain the
sane.

13. The above procedure of putting questions
to t he Petitioner on t he I ncrimnating
ci rcunst ances was not foll owed.

14. Having taken note of the wundisputed
requi renment of sub-rule- 20 which requires the
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Enquiry Oficer to draw attention of t he
delinquent to the adverse material brought on
record by the enployer, but at the sane tine it
Is also clear that the delinquent is not entitled
to have his attention called to any material that
may conme before the quasi judicial tribunal
unless the material in question is prejudicial to
his case either directly or indirectly.

15. At this stage, it is also necessary to
consider the effect of omssion to conply with
the requirement of the rule of Audi Alteram
Partem which is pregnant in sub-rule 20 supra

As a general rule, the enquiry vitiates for non-
conpliance of the said sub-rule. \Were there is

violation of natural justice no resultant or
I ndependent prejudice need be shown, as the
deni al of nat ur al justice iIs, in itself,

sufficient prejudice and it is no answer to say
that even with observance of natural justice the
sane conclusion could have been reached. The
citizen is entitled to be under the Rule of |aw
and not the Rule of Discretion and to remt the
mai nt enance of constitutional right to a quasi
judicial discretion is to shift the foundations

of freedom from the rock to the sand. But the
effects and consequences of non-conpliance nmay
al ter wth si tuati onal vari ations and
particularities, illustrating a flexible use of
discretionary renedies to neet novel | egal
Situations. It is true that the natural justice

shoul d not degenerate into a set of hard and fast
rul es. There should be a circunstanti al
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flexibility. The Apex Court in the case of
Charan Lal Sahu . Union of India, AIR 1990 SC
1480 held that non-conpliance with the principles
of nat ur al justice should not resul t I n
mechani cal invalidation. VWil e appreciating the
breach of the procedural follow wup, it s
necessary to see whether any prejudice has been
caused to the <charged officer. Keeping the
settled principles of Ilaw which the judicial
authority is expected to adopt, we propose to
exam ne the issue at hand.

16. On t he above backdr op, fai rness
required t hat each adver se ci rcunst ance
prejudicial to the interest of the petitioner
ought to have been put to him sinply and
separately. The requirenent of sub-rule 20 has
been conpletely disregarded by the Enquiry
O ficer. The prejudice caused is extensively
denonstrated by the |earned counsel before us.

17. Considered from this angle, |earned
counsel appearing for the delinquent officer/
petitioner has not only successfully denonstrated
before us that the petitioner was entitled to
have his right to call for the material which was
prejudicial to his case but he went a step ahead
and successfully denonstr at ed as to how
infraction of sub-rule 20 (supra) has caused
substantial prejudice to the petitioner. In the
light of the view we are inclined to adopt, it is
not necessary to set out the substanti al
prejudice suffered by the petitioner due to non-

::: Downloaded on -01/04/2024 15:41:39 :::



10

conpliance of the natural justice flowng from
sub-rule 20 (supra); which has direct effect on
the legality and validity of the departnental
enquiry as such.

18. At one stage we thought of remtting the
matter back to have fresh inquiry fromthe stage
the illegality has crept in. But having realised

the long span of tinme ranging for al nost nore
than 20 years, we though it better to give second
thought in the light of the suggestion given by
the | earned counsel appearing for the petitioner,
who has filed on record an wundertaking duly
affirmed by the petitioner not to claim any
financial benefits for the past period i.e. For
the period prior to the decision of this
petition. In his subm ssion, whatever relief the
Court feels reasonabl e shoul d be granted
prospectively so as to avoid future hardship to
the petitioner and any prejudice to the
respondent - State.

19. Having said so, we nmay also place it on
record that the |earned counsel for t he
petitioner al so denonstrated successfully that
the punishnment inflicted is disproportionate to
the m sconduct which the petitioner alleged to
have committed. In order to consider this aspect
of the matter, it is necessary to turn to the
provisions of MCS (D & A) Rules which provides
for punishnment for mnor and major msconducts.
The relevant provisions of the said Rules read as
under :

::: Downloaded on -01/04/2024 15:41:39 :::



20.

11

5. Penalties.

(1) Wthout prejudice to the
provisions of any law for the tine
bei ng I n force, t he fol |l ow ng
penal ties may, for good and
suf ficient reasons and as

herei nafter, provided, be inposed on
a Governnment servant, nanely -

M nor Penal ties.

(i)

(i) .. ..

(i) Recovery from his pay of

the whole or part of any
ecuni ar |l oss caused by him to

Gover nnent by negl i gence or
breach of orders;

(iv)

(v)

Maj or Penalties.

(Enphasi s suppl i ed)

Rule 27 of the Mharashtra G vil
Services (Pension) Rules, 1982 (“MCS Pension

(1)

Rul es” for short) gives right to the Governnent
to withhold or wthdraw pension. Sub-rul e
t hereof reads as under:

(1) Governnent may, be order in
writing, W t hhold or W thdraw a
pension of any part of it whether
permanently  or for a specified
period, and also order the recovery,
from such pension, the whole or part
of any pecuniary |oss caused to
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Governnent, if, in any departnental
or j udi ci al proceedi ngs, t he
pensioner is found quilty of grave
m sconduct or negligence during the
period of his service including
service rendered upon re-enploynent
after retirenent.

Provi ded t hat t he
Mahar ashtra Publ i c Servi ce
Comm ssion shall be consulted before
any final orders are passed in
respect of officers holding posts
Wi thin their purview.

Provided further that where
a part of pension is wthheld or
w t hdrawn, the anount of remaining
pension shall not be reduced bel ow
the m ninum fi xed by Governnent.

21. If one turns to the nature of punishnment
to be inflicted, it is necessary to observe that,
had the petitioner been in enploynent at the tine
of inflicting punishnent, the petitioner could
have been at the nost |iable for m nor punishnent
enunerated in Rule 5(iii) of MS (D & A Rules
(supra) since the major charges which are proved
against the petitioner are that of causing
financial loss to the State by his negligence.
The petitioner has successfully denonstrated
before us the circunstances in which the alleged
act of om ssion or comm ssion |leading to alleged
financial loss to the State due to his negligence
has taken pl ace. Merely because the petitioner
was a retired person, punishnent flowng from
rule 27 of the MCS Pension Rules was inflicted on
him which enpowers the conpetent authority to
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withhold or withdraw pension pernmanently or for
a specified period in whole or in part or to
order recovery of pecuniary |oss caused to the

State in whole or in part. In our considered
view, the conpetent authority ought to have
diluted the punishnent whil e taking decision

considering the fact that it was a case for
inflicting mnor penalty had the petitioner been
I n enpl oynent .

22. The enployee's right to pension being
statutory right, the neasure of deprivation nust
be correlative to or comensurate wth the
gravity of the grave m sconduct or irregularity
as it offends the right of assistance at the
evening of his life as assured under Article 41
of the Constitution of India. The i npugned
order discloses that the conpetent authority
wi t hheld on permanent basis the paynent of 50%
pensi on. In addition to this, petitioner is
al so deprived of his right to gratuity to the
extent of 50%

23. The |learned counsel for the Petitioner
has submtted that the Petitioner has put in nore
than 22 years of service in the Departnent of
Medi cal Education and Drugs and he has been
superannuated in the year 1990. Al nost for a
period of 18 years, he has been deprived of his
right to have pension to the extent of 50% Hi's
total pensionable pay is Rs.3,010/-. Qut of this
anount, after deducting 50% of the anount, his
pensi onable pay cones to Rs. 1,505/-. Lear ned
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counsel for the petitioner submts that for past
18 years, Petitioner has |ost nonetary benefit of
about Rs. 3,24,000/- + loss of 50% Gratuity. The
subm ssion advanced is that as against the
alleged loss of Rs. 1,22,835.86, the State has
recovered from the Petitioner nore than the
al l eged |l oss suffered, as such the punishnent is
grossly di sproportionate to t he al | eged
m sconduct conmmtted by the Petitioner which
needs to be set aside, may be with prospective
effect in view of the undertaking given by the
Petitioner.

24. During the course of argunents, the
| earned counsel of the Petitioner has filed an
undertaking stating that he would not claim any
arrears of pension, retirement benefits and/or
ot her financial benefits including arrears of 50%
gratuity other than what is already paid to him
by the Respondents for the period upto 1-10-1999
when he was superannuated fromthe services.

25. The Learned AGP has opposed above
subm ssion and objected to the undertaking. He
al so circulated his witten subm ssions. He urged
that the guidelines are set out by the Hon' ble

Suprene Court in the case of Om Kumar and ot hers

V. Union of India in Special Leave Petition
(Gvil) No. 21000/ 1993 while considering the
guestion of quantum of punishnent; wherein it is
ruled that interference by the court is possible
only when "Wednesbury principl es of
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reasonabl eness”" are violated in the sense that
the action of the admnistrative authority 1is
such that a reasonable authority would not have
reached to the conclusion drawn on the basis of

proved facts and, therefore, interference is
called for and that the penalty should be so
shocki ngly arbitrary or unr easonabl e or

di sproportionate that the court needs to be
I nt ervened.

26. The Hon'ble Supreme Court in SLP No.
21000 of 1993 (Om Kunmar and others v. Union of
India ) has observed that the Court while
reviewi ng puni shnent, | f satisfied that
Wednesbury principles are violated, it shoul d,
normally, remt the matter to the adm nistrator
for a fresh decision as to the quantum of
puni shnent — Only in rare cases where there has
been long delay in the tine taken by the
di sciplinary proceedings and in the tinme taken in
the Courts, and in such extrenme or rare cases,
the Court can substitute its own view as to the
guant um of puni shnent .

27. On the above canvass, the question which
needs to be addressed is: whether the case in
hand can be called covered under Wdnesbury
princi pl es.

28. In the present case, the financial |oss
caused to the Governnent needs to be consi dered.
In all, total |oss caused to the CGovernment is

Rs. 1,22,836/-. Past 18 years, petitioner has
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been deprived of his pension to the extent of 50%
l.e. @ Rs.1,505/- per nonth. Till now, the
governnment has recovered Rs.3,24,000/- from the
pension of the petitioner together with 50% of
gratuity anount as against the alleged |oss of
Rs. 1, 22,836/-. The Governnent has recovered nore
than 3 tinmes of the alleged |loss suffered by it.
It is also to be considered that no financial
gain was received by the Petitioner due to his
negligence leading to alleged loss to the
Gover nnent .

29. The petitioner IS 77 years ol d.
Considering the nature of the alleged charges
assumng it to be proved and the recovery of the
huge anmount in the past 18 years, the rigour of
the penalty needs to be nellowed down. We have
consi dered the Wednesbury principle and so also
we could lay our hand on the ruling of the
Hon' bl e Suprene Court in Bhagat Ram v. State of
Hi machal Pradesh reported in AIR 1983 SC 454. In
this case, the Suprene Court held that,

"it 1s equally true that the penalty
I nposed nust be comensurate with the
gravity of the msconduct and that
any penalty disproportionate to the
gravity of the msconduct would be
violative of Article 14 of the
Constitution."”

The Apex Court in the case of Coinbatore D strict
Central Co-operative Bank v. Coinbatore District
Central Co-operative Bank Enployees Association
and another reported in (2007) 4 SCC 669 rul ed
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t hat whi | e det er m ni ng t he guesti on of
reasonabl eness and fairness on the part of the
statutory authority the question nmust be
consi dered having regard to the factual matrix in
each case. It cannot be put in a straitjacket
formula and nust be considered keeping in view
the doctrine of flexibility.

30. In the case of State of MP. & Ohers .
Hazarilal (2008) 3 SCC 273, the Apex Court held
that the |legal paraneters of judicial review have
under gone sea change. Wednesbury principle of
unr easonabl eness has been replaced by doctrine of
proportionality. The observations nade in a case
where penalty inposed on a governnent servant was
found to be disproportionate to the conduct which
| ed to hi s convi ction t he Doctri ne of
proportionality was applied by the Court. The
rel evance of these principles cannot be ignored
whi | e considering the case in hand.

31. As already stated, at one point of tine
we thought of remtting this matter for putting
adverse circunstances to the petitioner under
sub-rule 20 (supra) and to reconsider the
gquestion of punishnent. However, on deeper
consideration, we cane to the conclusion that it
woul d be futile exercise considering the factua
matrix available on record which, unequivocally,
suggests that the petitioner has crossed age of
77 years. He retired from service sonmewhere in
the year 1990. Alnbst 18 years have passed. The
petitioner has already conpensated the State
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Governnment nore than the financial |oss suffered
by it. The petitioner has suffered a huge
financial |oss, economc and nental agony due to
the charge of the alleged m sconduct, which can
hardly be said to be a major m sconduct assum ng
it to be proved against the petitioner. The |ong
period of tinme and the advance age of the
petitioner prevents us fromremtting this matter
back and, in the interest of justice, looking to
the peculiar facts and circunstances of the case,
conpels us to consider the question of punishnment
on the basis of material available on record.

32. For the reasons recorded herinabove, in
our considered view the departnental enquiry
itself is exposed to vice of nullity in view of
infraction of sub-rule 20. Al ternatively, even
assumng that the enquiry proceedings are |egal
and valid, even then the punishnment inflicted is
di sproportionate to the alleged m sconduct
alleged to have been proved against t he
petitioner which is liable to be interfered wth.

33. The petitioner since has given an
undertaking not to claim past nonetary benefits
and the fact that the loss suffered by the State
al ready stands recovered fromthe petitioner, who
has al so suffered heavy financial |oss on account
of non-paynent of 50% anount of gratuity and
pension alnost for a period of 18 years, we are
of the considered view that ends of justice would
be nmet by accepting the undertaking given by the
petitioner and setting aside the punishnment and,
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to that extent, the order of the MAT affirmng
action of the respondents. It is declared that
the petitioner would not be entitled to claim
arrears of any nonetary benefits for the period
prior to the pronouncenent of this judgnent and
further declare that petitioner shall be entitled
to full pension with effect from 1st April, 2009.

34. In the result, petition is partly

al | owed. Rule is made absolute in terns of this
order with no order as to costs.

( MRl DULA BHATKAR, J.) (V. C. DAGA, J.)

::: Downloaded on -01/04/2024 15:41:39 :::



