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S.B. SINHA, J:

Leave granted.

| NTRODUCTI ON

The Appellants are before us in the second round. They, except the
State of Chhattisgarh, were granted excise licences. G.ant of such |icences
i ndi sputably is governed by the Chhattisgarh Excise Act, 1915 (for short
“"the Act"). On or about 15.3.2002, the State Government under 'the Act’
made rul es known as Chhattisgarh Excise Settlenment of Licences for Retai
Sal e of Country/ Foreign Liquor Rules, 2002 (for short "the Rules").

The State issued notices inviting tenders for grant of |icences under
the Rules. Pursuant to or in furtherance of the said notices inviting tenders
about 2,64,703 applications were filed. The grant of licences in favour of
the Appellants in sone of the appeals cane to be questioned before the
Chhattisgarh H gh Court. By reason of a judgnment dated 31.3.2005, a
Di vi sion Bench of the said Court allowed the wit petition and directed
cancel lation of the licences. Appeals thereagainst were filed before this
Court. Interimorders were passed therein as a result whereof |icensees
continued to carry on their business. This Court, however, while refraining
itself fromsetting aside the entire selection process thought it fit to ask the
respective District Level Conmttees to consider the matter relating to grant
of such licences afresh. Having regard to the actions of the statutory
functionaries, the exercises as regard scrutiny so as to arrive at a satisfaction
that the requirenent of the Rules vis-a-vis selection process were required to
be undertaken by the Selection Committees. They were directed to do so
afresh.
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We woul d advert to the said directions a little later. However, we at
this juncture, may notice that, according to the State, in ternms of the
directions of this Court, the District Level Conmittee under the strict
supervi sion of the Chief Secretary as also the Comm ssioner of Excise went
into the said exercise over again and found that the |icensees were not only
eligible therefor but also fulfilled other conditions laid down in the Rules. It
is not in dispute that the wit petitioners \026 Respondents, filed objections
before the District Level Conmmittee. The said objections were rejected.
Aggrieved by and dissatisfied therewith, the wit petitioners \026 Respondents
filed a wit petition before the Chhattisgarh Hi gh Court. The State in the
meanwhi |l e i ssued a notification effecting an amendnent in Rule 9 of the
Rules in terns of a notification dated 22. 3. 2005.

PROCEEDI NGS BEFORE THE HI GH COURT
In the wit petition, the following reliefs were prayed for:

"7.1 That, this Hon'ble Court may be pleased to
send for the entire records fromthe respondents
and district conmittees in regard to the conpliance
of the directions of the Hon'ble Suprene Court

and observance of the statutory rules and all such
ot her relevant and conplete record as are in their
possession leading to the affirmation of the

sel ection of the select candi dates.

7.2 The respondents 1 to 12 be directed to satisfy
this Hon' ble Court regardi ng the conpliance of the
mandatory directions as given by the Hon ble

Apex Court in the case of Ashok Lanka Vs. Rish

Di kshit.

7.3 That the Hon’ bl e Court may be pleased to
issue a wit in the nature of mandanmus quashi ng
and annulling the entire selection of respondents
13 to 89 and al so quashing the tenporary |icences
by issuing a wit in the nature of certiorari

That, the Hon’ bl e Court may be pleased to
issue a wit in the nature of mandanus
conmandi ng the respondents 1 to 12 to nake
sel ection strictly in accordance with law, rules and
the directions of the Hon' bl e Suprenme Court,
afresh.

7.4 That the contenpt’ proceedings be initiated
agai nst the respondents 2 to 12 for the non-
conpliance of the order of the Hon' ble Apex

Court."
Before the High Court, the questions raised by the parties inter alia
wer e:
(i) The permanent addresses of the persons in whose favour |icences
were granted were not property verified.
(ii) The tenporary addresses given by themwere wong and in that

view of the matter scrutiny of their applications could not be

carried out.

(iii) Provisions of Rule 9(d)(iii) in terns whereof crimnal antecedents
not only of the applicants but also of their fanmly nenbers were

required to be verified, had not been conplied with. According

to the State, however, there was no necessity to verify the crimna
background of the famly menbers of the |licensees as a nere error
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had crept in in the English version of the notification which stood
clarified by issuing another notification dated 5.7.2005.

Before the Hi gh Court, the parties produced a | arge nunber of
docunents. It is not in dispute that 191 persons had been granted |icences.
Bef ore the Hi gh Court, however, 65 |licensees were made parties and 126
were not. The private respondents also filed their counter affidavits
contending that the allegations nmade in the wit petition were incorrect.
Several instances of alleged irregularities on the part of the District Leve
Conmittee in the matter of proper scrutiny of the contents of the
applications filed by the Iicensees had been brought on record. The State
appears to have filed documents containing approxi mately 3000 pages in
order to show that the directions of this Court had been conplied with, in
letter and spirit. In reply to the said counter affidavit, the wit petitioners
filed a rejoinder to which we shall refer to hereinafter. W may, however,
notice that the State in purported response to the said rejoinder affidavit filed
by the wit petitioners filed an additional affidavit dealing with the
contentions rai sed therein.

The Hi gh Court in its inpugned judgnent has noticed sone of the
purported-irregularities conmmtted by the District Level Committees.
Several instances were brought to the notice of the Hi gh Court to show as to
how and i n what manner the purported irregularities in the matter of
sel ection of the |icensees had been effected, allegedly as a result whereof the
directions contained in this court’s decision in Ashok Lanka and Another v.
Rishi Dixit and hers [(2005) 5 SCC 598] (Ashok Lanka - 1) were flouted.

The Hi gh Court held:

"Thus, it is quite clear that respondents 1 to 12
have failed to carry out the directions issued by the
Supreme Court in the manner expected of them

and in conformity with the nandatory Rules 9 and

11 of the Rul es\ 005"

The High Court noticed the contents of the additional return filed by
the State on 23.02.2006 but apparently the contents thereof had not been
taken into consideration on the ground that the sane was by way of sur-
rejoinder to the rejoinder filed by the wit petitioners and, as such, such
pl eadi ngs are inperm ssible w thout perm ssion of the court. It was
furthernmore held that in the said additional return, untenable defences were
set up covering up serious |apses comm tted by Respondent Nos. 1 to 12.

The High Court thereafter proceeded to cite exanples in support of its
findings. 1t was noticed that the official respondents wongly placed the
burden of proof on the objectors like the wit petitioners to prove that the
applicants for grant of licences did not possess the prescribed eligibility, as
the wit petitioners objectors were not supposed to prove the negative facts
by produci ng evidence. The responsibility cast on the statutory authorities
has, thus, been sought to be placed on the objectors which constituted a
serious flawin the enquiry vitiating the sel ection process.

Before the High Court, a chart was produced by the wit petitioners
showi ng common addresses of a nunber of |icensees. The Hi gh Court in
detail noticed the findings of this Court and opined that the State and its
officers failed to conply therewith and, furthernore, flouted the mandatory
provi sions of Rules 9 and 11.

As regards the purported clarification nmade by the State in respect of
the variation in the H ndi version of Rule 3 and the English version thereof,
it was hel d:

(1) The State and its officers were bound by the decisions of this
Court.
(ii) The English version shall prevail over the Hi ndi version, and
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(iii) In any event, there is no conflict between the English version and
the Hindi version.

On the aforementioned prenise, holding that |icences were illegally
granted to the Respondent Nos. 13 to 89 of the wit petition, it was directed:

"\ 005The respondents 13 to 89 who has the
beneficiaries of the illegal acts of respondent No. 1
to 12 cannot be allowed to have the continued
benefits of wong-doing of respondents 1 to 12 til
the termof the licences cones to an end."

On the aforenentioned premse, the wit petitions filed by the
contesting respondents herein were all owed.

SUBM SSI ONS

We have heard a | arge nunber of counsel in support of these appeals.
M. Ashok Desai, M. Sunderam M. Dushyant Dave, M. Mkul Rohtagi,
M. C S. Vaidyanathan and M. Ranjit Kunmar appearing on behal f of
successful licensees subnitted:

(1) The High Court conmitted a manifest error insofar as it failed to
take into consideration that the conpliance of this Court’s order

was not carried out with utnost diligence.

(ii) Rul e 8 does not envisage that a resident of a State other than the
State of Chhattisgarh was not eligible for filing application for

grant of licence and only in sonme cases tenporary addresses had

been given only for the purpose of postal commrunications.

(iii) As regards conpliance of Rules 9 and 11, the age of the candi dates
was verified fromdocunments such as driving licence, election ID

Card, PAN Card, tel ephone bills, electricity bills, ration cards,

resi dence certificates issued by conpetent authorities, birth
certificates, school certificate, etc.

(iv) In cases where nore than one docunment had been submitted, the

Sel ection Conmttee satisfied itself as regards the correctness

thereof fromany of the said docunents. As, for exanple, when a
certificate in proof of residence had not been issued by an authority
conpetent therefor, other docunments such as driving licence, PAN

Card, Election ID Card were taken into consideration.

(v) The Hi gh Court, in arriving at the conclusion as regards purported
non-conpliance of the rules, failed to notice various docunents

and drew i nferences which were contrary to the records.

(vi) So far as the alleged non-conpliance of Rule 9(c) of the Rules s
concerned, a consolidated list of defaulters along with their

conpl ete addresses was available with all the licensing authorities

and the same had been relied upon while scrutinizing the various
applications.

(vii) As regards, alleged conpliance of Rule 9(d) of 'the Rules, it was
submitted that the Superintendent of Police of the‘respective

di stricts where the applicant was a resident of nore than one

district and one State had issued character certificates.

(viii) Interms of Rule 12, in the case where there had been nmultiplicity
of applications, a lottery was held which was conpl etel y above

board being a conmputer generated progranme operated by a

Central Governnent organization, viz. National Informatics

Centre.

(ix) The High Court had wongly held that certificates were to be
granted only by the Revenue Authorities of Chhattisgarh

i nasmuch as nothing in the excise rules or the decision of this

Court precluded a person who is resident of another State from

applying for and obtaining a liquor |icence.

(x) The requirements of the Rules being that the applicant should be a
citizen of India and above the age of 21, the certificates granted, as
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al so character certificates, issued by the Superintendents of Police

of their respective Districts net the requirenents of the Rules.

(xi) Li cences of sonme of the licensees could not have been directed to
be cancelled on the basis of purported irregularities conmtted by

the District Level Conmittee in respect of those who were not

parties to the wit petition

(xii) Since many of the applicants were not pernanent residents of the
State they had nerely given a tenporary address along with the

per manent address and only for that reason there had been

over | appi ng of addresses.

(xiii) The H gh Court having not held the whol e sel ection process to be
bad in law, no situation arose requiring cancellation of the entire

set of licenses. The High Court was required to identify the cases

whose requirenents of |aw had not been conplied with and only in

such cases, the licensees could have been directed to be revoked.

(xiv) In view of the directions contained in Para 40 of this Court’s
judgrment in Ashok Lanka - | (supra), the onus of proof, being on

the wit petitioners, the Hgh Court commtted a m stake in holding

that the burden of proof had been wongly thrown on the objectors.

(xv) The findings of the H gh Court as regards purported non-
conpliance of the directions of this Court by the State is based on

a wong premse as for exanple, in the case of Abhay Singh

al t hough the Hi gh Court proceeded on the basis that he is a fake

person, no objection in this behalf was taken by the wit petitioners
before the District Level Conmttees.

M. Srivastava, |earned counsel -appearing on behalf of the wit
petitioners, however, has drawn our - attention to several instances show ng
how t he age of some of the applicants for grant of |icences had been verified
only on the basis of the certificate issued by a doctor or a dental surgeon
whi ch could not be held to be valid proof therefor. In sone cases, only
dwel ling certificates had been produced by way of proof of residence which
again could not have been considered to be valid proof having not been
certified by any statutory or public authority. 1In view of the admitted fact
that several persons have shown the same addresses, fictitious persons night
have been granted |icences.

STATUTCRY PROVI SI ONS

The Act was enacted to consolidate and anmend the Excise Law in the
State of Chhattisgarh. Section 7(e) of the Act provides that the State
Government may, by notification, for the whole or for any specified part of
the State, delegate to the Chief Revenue Authority or the Excise
Conmi ssioner all or any of its powers under the said Act except the power
conferred by Section 62 to make rul es.

Rul e 4 provides for formation of groups of |iquor shops; clause (iii)
wher eof prohibits an applicant/firnm conpany from obtaining |licences for
nore than two groups of shops. Rule 5 provides for the period of |icence
whi ch woul d be for an excise year or part thereof.

Rules 6 and 7 of the Rules read as under:

"6. Application fee with application \026

The application fee with the application for
i cence of groups of liquor shops shall be as shown
in the table bel ow \026

S. No.

Reserve Price of the group
Prescri bed

application fee

1

For group of shops of Rs. 5
lakh to 1 crore
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Rs. 1, 000/ -

2.

For group of shops of Rs. 1
crore to 2 crore

Rs. 3, 000/ -

3.

For group of shops of Rs. 2
crore to 8 crore

Rs. 5, 000/ -
The armount of application fee will neither
be adjustable in licence fee nor the anmount will be

refundabl e in case of not granting the |icence.

7. | ssue of licence for |iquor shops -

The licences for liquor shops shall be issued
by the licensing authority on deposit of the security
amount and licence fee for the nmonth of advance
by the licensee."

Rul e 8 provides for procedure for grant of licence, which reads as
under :
"8. Procedure for grant of 1icence\027
(a) Whenever a new l'icence is proposed to be
granted in an area /or locality, the licensing
authority shall invite the applications for this
purpose after giving wide publicity through
dai | y newspapers having circulation in that
ar ea.
(b) Alist of shops of country/foreign |iquor for
which the licensing authority proposes to grant
Iicence shall be exhibited along with shopw se
[icence fee m ni mum nont hwi se guar anteed
gquantity, security anount, and annual quantity
in office of Collector, Tehsil, District Excise
O ficer/ Assistant Conm ssioner, Excise and
Deputy Comm ssi oner, Excise (Flying Squad).
(c) Application for grant of licence with
application fee shall be subnmitted in the
prescri bed formas appended to these Rules as
Annexure 4.
(d) The last date to be fixed for the receipt of
application shall not be earlier than ten days
with effect fromthe date of publication of the
advertisenment in the newspapers."

Rule 9 provides that the applicant shall affirman affidavit as regards
the matters specified therein. 1t reads as under

"9. Eligibility conditions for applicant \026 The
applicant has to fulfill the follow ng conditions for
obtaining the licence for shop/ group of shops of
Country / foreign |iquor

(a) Shoul d be a citizen of India or a
partnership firmwhose partners are

citizen of India. No change in

partnership shall be allowed after

settl enent of shop (s) groups of shops

except with the perm ssion of the Excise
Conmi ssi oner.

(b) Shoul d be above 21 years of age.

(c) Shoul d not be defaulter/ blacklisted or
debarred from hol di ng an exci se |licence

under the provisions of any rul es nade
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(d) Has to submt an affidavit duly verified

by public notary as proof of the
foll owi ng, nanely \026

(1) That he possessed or has an
arrangenent for taking on rent

sui tabl e prenmises in that
locality for opening the shops

in accordance with the rules.

(2) That he possess good nora
character and have no crim na
background and have not been
convi cted of any offence

puni shabl e under the Act or

Nar coti c Drugs and

Psychot ropi ¢ Subst ances Act,

1985 or any other law for the
time being inforce or any other
cogni zabl'e -and non-bai |l abl e

of f ence.
(3) That in case he is selected as
licensee, he will furnish a

certificate issued by
Superi nt endent of Police of the
district of which he is the

resi dent, showi ng that he as

well as his fanily nenbers

possess good noral character

and have no crimna

background or crimnal record,
within thirty days of grant of

l'i cence.

(4) That he shall not enpl oy any
sal esmen or representative who

has crim nal background as
nmentioned in clause (iii) or who
suffer fromany infectious or
cont agi ous di sease or is bel ow

21 years of age or a woman.

(5) That no governnent dues are
out st andi ng against him"

Rul e 10 envi sages formation of a district-level committee; whereas
Rul e 11 provides for selection of |icensees; clauses (b) and (c) whereof read
t hus:
"(b) The said Commttee shall select |icensees
fromthe list of applicants. In case nore than one
applicants are found suitable for any particul ar
group of shops the Committee shall select the
i censee for such group of shops by lottery. In case
the selected applicant does not deposit the required
amount according to Rule 13 and does not fulfi
the prescribed formalities or is unable to arrange
sui table prem ses for the shops within stipul ated
period, the licensing authority shall cancel the
al lotment and take steps for resettlenment of the
shops/ group of shops.
(c) In case there is no application for a particul ar
group of shops or no applicant is found suitable for
a group of shops the licensing authority shall take
i medi ate steps for resettlenent as per procedure
laid down in Rule 8."

Rul e 12 reads as under:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 29

"12. Statenent of settled shops \026 A statenent of
the settled shops al ongwith nanes and address of

the licensees, shop wi se annual quantity, details of
security amount and |icence fee deposited shall be
sent by the District Excise Oficer/ Assistant
Comm ssi oner Excise to the Excise Commi ssioner
within 15 days of the settlenment."

Rul e 13 provides for paynment of |icence fee and security anmount,
whi ch reads as under
"13. Payment of l|icence fee and security
amount .\ 027l n case an applicant is selected as
i censee, he shall deposit one nonth’s anmpunt of
licence fee and the security amount within three
days of being informed of his selection. If he fails
to deposit the anpunt of one-nonth |icence fee and
security amount within prescribed period, his
sel ection shall stand cancelled and the said
i censee 'shal|l be debarred from hol di ng any exci se
licence in future, anywhere in the State and his
application fee shall also stand forfeited. A
consolidated Iist of such defaulters under this rule,
along with their conpl ete addresses shall  be
forwarded by the District Excise Oficer/Assistant
Comm ssioner to the Excise Comm ssioner,” who
will circulate the consolidated list of the State to
all the licensing authorities of the State."

CONSTI TUTI ONAL SCHEME

Wen a law is nmade, having regard to the phraseol ogy used in Part |V
of the Constitution of India, it is expected that |aw nade or actions taken
woul d be in furtherance thereof. In ternms of the Directive Principles of State
Policy, the State is bound to make endeavours to pronote public health
which is one of its primary duties of the State. One inportant conponent of
the said directions was regul ation and control over the trade in intoxicating
drinks so as to enable the State to curb or mnimze, as far-as possible, the
consunption thereof. The State may or may not prohi bit manufacture, sale
or consumption of liquor but it is vital that while parting with its excl usive
privilege to deal with intoxicating Iiquor, the provisions of the Act and the
Rul es for which the same had been enacted nust be strictly conplied with.

The Act and the Rules deal only with control and regul ations. There
was no provision which gives any discretion to the authorities concerned to
relax the provisions of the Rules. The Rules in this behalf again must be
framed upon taking into consideration of all relevant factors. The State in
maki ng the rules and formul ati ng the policy decisions nust be guided by
public interest. In such matters, the State has a positive obligation to ensure
that any activity contenplated, strictly conforns to the requirenments of
public good and is not otherw se derogative of public health. The State parts
with its exclusive privilege on certain statutory conditions such as paynent
of excise fee. Wen it |lays down criteria for selection of persons who would
becorme qualified for grant of licence under the Act, not only the eligibility
criteria therefor should be laid down, but having regard to its past experience
as to how and in what manner, the |licensees find means and nethods to
circunvent the said provisions, all endeavours should be nade to plug al
| oophol es. The State has an extrenely solem obligation to fulfil in that
behal f. Al information supplied by the applicants for |icences, thus, mnust
undergo and satisfy the "strict scrutiny test’. The State should not treat its
right of parting with its privilege only as a neans of earning nore and nore
revenue. It nay certainly earn revenue but only upon fulfillnment of its
constitutional and statutory obligations. There exists a strong underlying
noti on of public health and welfare when the matter conmes to retention of
the exclusive privilege and/ or parting therewith either in whole or in part.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

29

I nception of Article 47
Article 47 of the Constitution of India reads as under

"The State shall regard the raising of the |level of
nutrition and the standard of living of its people
and the inprovenent of public health as anbng its
primary duties and, in particular, the State shal
endeavour to bring about prohibition of the
consunpti on except for nedicinal purposes of

i ntoxicating drinks and of drugs which are
injurious to health.”

The inportance of Article 47 of the Constitution of India nay have to

be noticed tracing the history back fromthe date of constitutional debate.
Wth a viewto find out the intent and purport for which the said provision
was inserted, Shri H M Seervai in his treatise, Constitutional Law of India
Vol .11, 4th Ed. p.2012 noticed that ‘all sections of the society including the
Mohamadan conmunity, whose social habits were reinforced by the

Koranic injunction in relation to intoxicating Iiquor, supported the insertion
of such a provision. ~The learned Author stated:

"The prohibition of intoxicating |iquor had | ong
been a part of the policy of the Indian Nationa
Congress; and its inclusion in Art. 47 received
support fromthe Mohamedan conmunity whose

soci al habits were reinforced by the Koranic
injunction against intoxicating liquor. In
considering the directive in Art. 47, it may be
observed that al cohol (the intoxicating ingredient
of liquor) is a "narcotic", a word replaced by the
word "depressant” to describe the sanme effects
contrary to the popular belief that it is a stimulant.
It is not mere accident that intoxicating |iquor and
danger ous drugs have been cl ubbed together in

entry 8, List I1."

Article 47 has a unique feature in the sense that the first part refers to
public health, whereas the second part specifically refers to prohibition of
l'iquor. Simlar provisions are found in the Constitution of U S. and
Lithuania as well. It is of sone significance to note that Section 70 was
inserted in the draft Constitution after the first part was suggested by Shri
B.N. Rau derived fromthe reconmendati ons of the U N Conference on
Food and Agriculture, 1943 as several menbers; including Seth Govind Das
and Shri Bi shwanath Das specifically wanted that prohibition should find
specific nention at a suitable place in the Constitution. One of the nenbers,
Kazi Sayed Karinuddi n expressed his desire that such a provision should be
included in a separate Article having regard to the preachi ngs of Mhatnma
Gandhi and al so having regard to the fact that the same has been approved
by all comunities. 1In Article 47, however, only liquor was specifically
nmentioned at the instance of Shri Bi shwanath Das who opined that if
prohibition of liquor is to be included in a separate Article, other harnfu
articles like opium tabacco and |ike products should also find nention in
Article 47. (See CAD Vol. VII No.9, pp. 496 to 498.)

Regul ation of liquor vis-‘-vis Public Health

Havi ng noticed the parlianmentary debate, we nmay al so notice the
i mportance of regulation of liquor vis-‘-vis public health.

In conmon parlance, public health tends to refer only to aspects of
nmedi cal care and prevention of disease. However, a true interpretation of
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the term’  public health’” will include not only this traditional notion but
several other aspects that pronote healthy Iiving.

Public health refers to both a goal for the health of a population and to
prof essional practices aimed at its attainment. In both senses, the termtends
to be broadly defined. The Constitution of the WHO defines the goal as a
state of conplete physical, nmental and social well-being and not nerely the
absence of disease or infirmty. The Institute of Medicine defines it as the
fulfillment of society’s interest in assuring the conditions in which people
can be healthy. Public health, as the practice that pursues the goal of a
heal t hy popul ati on, also has a broad definition, including the devel opnent of
the social machinery, which will ensure to every individual in the

conmunity a standard of living adequate for the maintenance of health. [See
Lawence O Gosten, Scott Burris and Zita Lazzarini, The Law and the
Public's Health: A Study of Infectious D sease Lawin the United States,

Col unbi a Law Review, Vol 99 No. 1, January 1999, pp. 61 and 69]

The relationshi ps anong nedi ci ne, public health, ethics and human

rights are now evolving rapidly, in response to a series of events,

experi ences and struggles. |In general people equate nedical care with

health, but the vast nmajority of research into the health of popul ations
identifies so called 'societal factors’ as the najor determ nants of health
status. Public health, although starting as a social novement, has at least in
recent years, responded relatively little to this profound know edge about the
dom nant inpact of 'society on health, such as behaviour |ike excess al cohol

G ven that the najor determ nants are societal in nature, it seens evident
that only a framework that expresses fundamental values in societal ternms,

and a vocabul ary of values that links directly with societal structure and
function, can be useful to the work of public health. [See Jonathan M Mann
Public Health and Human Ri ghts, American Bar Associ ati on Journal on

Human Rights, Fall 1998, Vol. 25 No.1, pp. 2,3 and 4.]

G ant of licence as a neasure of control of intoxicating liquor is an
age- ol d phenomenon. Even in England several statutes have been enacted
therefor including the current _one which was enacted in 2003. (See

Hal sbury’s Laws of England, 4th Ed. Vol unme 26 p.5.)

Regul ati on of |iquor under the Act

The Chhattisgarh Act provides for a unified regulation of sale and

supply of alcohol. It seeks to prompote fundanental |icencing objectives. It
enjoi ns several duties upon the licensing authorities, nanely, (i) prevention
of crime and disorder, (ii) public safety; (iii) prevention of public nuisance;
and (iv) the protection of children from harm

In view of Article 47 of the Constitution, indisputably, public health

in society plays a vital role. By the said expression, the makers of the
Constitution refer both to the goal of health of the public and the attending
pronoti on of healthy practices.

Prohi bition of liquor was, thus, inserted as part of public health. Strict
control was contenplated and it was nade necessary. 'This in turn would

require that while granting licence the statutory conmittees and other
authorities nust resort to strict scrutiny of the applications. For the purpose
of grant of licence, the |aw as contained in the rules, do not contain any
provision for relaxing any condition. The legislative policy, therefore, was
not to grant any relaxation therein. Relaxation, it is trite, can be granted by
the authorities provided there exists a specific provision therefor. Relaxation
cannot be granted by exclusion, when there does not exist any provision.

This aspect of the matter has recently been considered by this Court wherein

it was held that if an exenption notification is to be issued, the sane nust

be done within the four-corners of the legislative policy. (See Consuner
Action Goup and Another v. State of T.N. and Others, Tata Iron & Stee

Co. Ltd. v. State of Jharkhand and Ot hers, (2005) 4 SCC 272, Government

of India and Ors. v. Indian Tobacco Association, (2005) 7 SCC 396 and
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Commmr. O Central Excise, Raipur v. Hira Cenment, JT 2006 (2) SC 369]

The provisions of the Act therefore deserve strict construction. W

may in passing notice that whereas in cases of suspect |egislation or where

the statute ex facie is arbitrary requiring the burden of proof of the State to
be shifted, the strict scrutiny test would apply whereas in a case where the
provision is not so arbitrary, internediate construction, the doctrine of
proportionality would apply. [See R v. Hughes 2002 UKPC 12 : 12 BHRC

243 (P.C)]

We may al so notice that the English Courts while departing fromthe
Wednesbury principle devel oped the ’anxious scrutiny’ test which was |ater
nodi fied by the Court of Appeal into the strict scrutiny test. (See
Bugdaycay v. Secy of State for Honme Departnent (1987) 1 Al ER 940 at

952, R v. Secy of State for Hone Department, ex. p. Brind (1991) 1 AA ER
720, R v. Mnistry of Defence, ex p Smith (1996) 1 All ER 257 and B
Archana Reddy v. State of AP, (2005) 6 ALT 6).

NECESSARY ' PARTI ES

The licensees whose |icences were directed to be cancell ed were

necessary parties to the wit petition. |In the absence of any opportunity of
hearing given to them their right to continue their businesses has been
violated. It is not a case where the State, for one reason or the other, did not
intend to part with its exclusive privilege to deal in liquor. It is also not a

case where the State has acted in such an arbitrary manner whi ch woul d

attract the wath of Article 14 of the Constitution of India. Al the licensees
inrelation to whom all egati ons had been made, thus, were necessary parties
inthe wit petition and in their absence the same could not have been

deci ded.

Furthernore, it would be a travesty of justice if the parties against
whom serious allegations were nade and are said to have been found had
not been made the parties to the wit petition as by reason thereof they in
terns of the Hi gh Court judgnment were not allowed to carry on their
busi nesses in ternms of the |licences granted in their favour

Al'l such persons whose |icences had been cancell ed were, thus,
necessary parties.

EN- MASSE CANCELLATI ON \ 026 PRI NCI PLES OF

Inlaw it is permssible to cancel the entire selection process if it is
held that the same is tainted to such an extent that it nmay not be possible to
separate the innocent fromthe tainted ones. As, for exanple, in a case of
mass cheating adopted by the students in a Board Exam nation, it nay be
perm ssi bl e to cancel the entire exam nation.  Wen sel ections, however, are
carried out not by one agency but by several ones, the principle of en nmasse
cancellation may not apply. In this case, admttedly, several District Leve
Conmittees have carried out the selection process and in that view of the
matter it was obligatory on the part of the H gh Court to consider the /node
of manner of selection made by each one of themindividually. It was not a
case of mmss cheating in an exanm nation or an illegality or gross irregularity
in the selection process which would | ead to cancellation of the entire
sel ection process.

In the wit petition, the wit petitioners have not disclosed as to how
each one of the licensees who had appeared as respondents therein were
ineligible or otherwi se disqualified and/ or did not fulfil the conditions
therefor. Had such opportunities been given, the State as al so the said
respondents could have net the said allegations. Such allegations were
made only in the rejoinder. No new plea ordinarily could have been
permtted in the rejoinder without the | eave of the court. W would not have
conment ed upon this as the High Court does not appear to have placed
reliance upon the additional affidavit filed by the State inter alia on the
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ground that the same being a sur-rejoinder could not have been filed. The

Hi gh Court’s attention was evidently not drawn to the fact that wit

petitioners brought on record new facts for the first time in the rejoinder and,
thus, the State was entitled to file a sur-rejoinder controverting the

al | egati ons nade therein.

In Benny T.D. and Ot hers v. Registrar of Cooperative Societies and
Anot her [(1998) 5 SCC 269], this Court repelled a contention raised therein
that in view of the findings of the Public Inquiry Comm ssion that there has
been tanpering of marks in respect of several candi dates and as such there
has been no fair and objective selection, public interest denanded annul nment
of the entire selection. This Court held that the same could not be done as
the same woul d tantanmount to gross violation of principles of natural justice
whi ch cannot be brushed aside on the ground that public interest denmands
annul ment of the sel ection.

Yet again in Onkar Lal Bajaj and Others v. Union of India and
Anot her[(2003) 2 SCC 673], this Court while dealing with a case of en
masse cancel |l ation of the licences granted to the LPG Distributors as a result
wher eof  unequal s were said to have been cl ubbed by reason of arbitrary
exerci se of executive power, the sane was held to be inperm ssible stating:

"The solution by resorting to cancellation of al
was worse than the problem Cure was worse than

the di sease. Equal 'treatnent to unequals is nothing
but inequality. To put both the categories \'027
tainted and the rest \027 on a par is wholly
unjustified, arbitrary, unconstitutional being
violative of Article 14 of the Constitution\005"

It was further held:

"The aforesaid observations would apply w th

equal if not nmore force to DSBs if nedi a exposure
that the allotnments were nade either to the high
political functionaries thenselves or their near and
dear ones is correct, the authorities would not only
be justified in exam ning such cases but it would

be their duty to do so. Instead of fulfilling that duty
and obligation, the executive cannot unjustly resort
to cancellation of all the allotnments en masse by
treating unequal s as equal s w thout even prima

faci e exam ning any cases exposed by the

medi a\ 005"

It was al so not a case where the wit petitioners had inpleaded the
private respondents in their representative capacity. In the wit proceedings,
no leave in terms of Order 1, Rule 8 of the Code of CGwvil Procedure or the
princi pl es anal ogous thereto had been obtained. No public notice had also
been given as regard pendency of the said wit petition

In Union of India and Ot hers v. Rajesh P.U., Puthuval ni kathu and
Anot her [(2003) 7 SCC 285], this Court observed:

"\ 005Applying a unilaterally rigid and arbitrary
standard to cancel the entirety of the selections
despite the firmand positive information that
except 31 of such selected candidates, no infirmty
could be found with reference to others, is nothing
but total disregard of relevancies and allowing to
be carried away by irrel evancies, giving a

conpl ete go-by to contextual considerations
throwing to the winds the principle of
proportionality in going farther than what was
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strictly and reasonably to neet the situation. In
short, the conmpetent authority conpletely
msdirected itself in taking such an extrene and

unr easonabl e deci sion of cancelling the entire

sel ections, wholly unwarranted and unnecessary

even on the factual situation found too, and totally
in excess of the nature and gravity of what was at
stake, thereby virtually rendering such decision to
be irrational."

We are, therefore, of the opinion that the H gh Court committed an
error in directing cancellation of licences of all the private respondents of the
wit petition without arriving at a finding as to how and i n what manner
i cence granted to each-one of themwas either in violation of the provisions
of the statute or the directions of this Court.

To put it shortly, the inadequacies or otherw se of fulfillment of
eligibility criteria or the violation of the statute shoul d have been deci ded by
taki ng up individual matters and upon proper scrutiny of the case. To the
af orementioned extent, thejudgment of the H gh Court cannot be sustai ned.

It was al so not a case wherein en masse cancell ati on was warranted as
enunci ated in Bi har 'School Exam nation Board v. S.C. Sinha [AIR 1970 SC
1269], Union of India v. Anand Kumar Pandey [(1994) 5 SCC 663],

Hanuman Prasad and Qthers v. Union of |ndia and Another [(1996) 10 SCC
742] and Union of India and Gthers v. O. Chakradhar [(2002) 3 SCC 146]

ASHOK LENKA - |

Anal ysi ng the provisions of the Act and the Rules, this Court opined
that the Rules contenplated strict conpliance of the Rules as also the terns
and conditions of the licences. Eligibility clause contained in the
adverti senent was, therefore, required to be considered applying a rigorous
standard. Enphasising the necessity to verify the requisite docunents by the
District Level Commttees and the node and manner in which the selection
processes were to be adverted to in ternms of Rule /11 of the Rules, it was
held that the Scrutiny Committee was entrusted w th the duties to oversee
as to whether the conditions have been conplied with or not.  The
expression "has to submit an affidavit" contained in Rule 9 ex facie was
found to be mandatory in nature. It was opined:

"Furthernore, filing of an affidavit in the
prescribed format is a statutory requirenment under
the Rules. Filing of such an affidavit is necessary
as in the event the sane on verification is found to
be incorrect, not only the deponent can be

proceeded agai nst but his |Iicence would al so be
liable to be cancelled. Filing of an affidavit under
the Rules is, therefore, nmandatory in character."

This Court noticed fromthe chart filed on behal f of the wit
petitioners that different persons belonging to different conmmunities had
filed different applications showing the sane addresses and even the persons
wi th same nanes have filed nore than one application. It was held:

"\ 005The authorities of the State cannot raise a plea
that they would not even notice the inherent

defects contained in the application. They could

not proceed on a presupposition, for which there is
no | egal sanction, that contents of the affidavit
woul d be correct. No sumary report required to

be prepared by the Menber-Secretary for its

pl acenent before the Conmittee appears to have
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not been prepared. The Rul es postulate that each
and every application nust be exam ned carefully.
Mere fact that a | arge nunmber of applications have
been filed, as a result whereof the State had been
able to obtain crores and crores of rupees by itself
did not entitle the State to dispense with the
statutory requirenments. The application fees were
not nmeant to be utilised for the purpose of earning
revenue but to neet the adninistrative charges
required therefor. Application fee cannot be
equated with tax."

In the aforenentioned situation, it was directed:

"Keeping in view the peculiar facts and

circunst ances of this case, we intend to issue the
fol | owing directions:

(i) The Menber-Secretary shall scrutinise all the
applicati'ons of the successful candidates afresh
and prepare a summary report w thin one week

from date

(ii) lrrespective of the format prescribed by the
Conmi ssi oner of Exci'se, each of the sel ected

candi dates nust file an appropriate affidavit,
which would be in strict conpliance with the

requi rement of Rule 9.

(iii) Such affidavits nmust be filed before the
respective Conmittees wthin one week from date,
the contents whereof would be verified in terns of
Order 6 Rule 15 of the CGvil Procedure Code. The
said affidavits shall be scrutinised by the
Committee so as to enable themto arrive at a
finding as to whether the applicants fulfil the
eligibility criteria and are otherw se suitable for
grant of licence under the Act and the Rules.

(iv) The wit petitioners or any other person in the
locality may file appropriate applications before
the said Conmittee with a view to show that the
sel ected candi dates do not fulfil the eligibility
criteria or are debarred or are otherw se unsuitable
for obtaining a |icence under the Act.

(v) Such objections nay also be filed within two
weeks from date. The Committee may consi der the
said objections and, if necessary, may call for
further or better particulars fromthe sel ected
candi dates so as to satisfy thensel ves about their
eligibility, etc.

(vi) The respective district-level committees shal
strictly verify and scrutinise the affidavits as al so
ot her docunments furni shed by the said applicants
so as to arrive at a decision that the statutory
requi rements have been conplied with upon
application of their mnd

(vii) The menbers of the Cormmittee are nmde
personally liable to see that all statutory
requirements are conplied with. They woul d
strictly apply the statutory provisions as regards
eligibility and suitability of the candi dates.
(viii) The aforenentioned exercise by the
Conmittee should be conpleted within one nonth.

In the event, any affidavit filed by a selected
candi date either pursuant to this order or filed
earlier in the format prescribed by the
Conmi ssi oner of Excise is found to be incorrect,
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strict action in accordance with |aw shall be taken
agai nst him

(i x) The Superintendent of Police of each district

wi thin whose jurisdiction the selected candi dates
ordinarily reside shall verify the antecedents and
ot her relevant particulars of the selected candi dates
vis-‘-vis their eligibility/suitability to obtain a
licence and submt a report to the Committee by
12-6-2005 which would be strictly in ternms of sub-
rule (3) of Rule 9. Wiile issuing such a certificate
in favour of the sel ected candi dates by 12-6-2005,
he shall also file a copy of the report before the
Comm ttee.

(x) We direct the Chief Secretary of the State and
the Commi ssioner of Excise to act strictly in
accordance with | aw and oversee the functioning

of the Scrutiny Comm ttees.

(xi) If-the State and the Conm ssioner of Excise
cone across m-sconduct on the part of any of the

of ficers 'including the menbers of the Comittee,
strict action nmust be taken against the officer
concer ned.

(xii) The sel ected candidates in the meanwhile

may carry on the trade in |iquor pursuant to the
licence granted in/their favour but the sanme shal

be subject to this order as also the decision of the
Scrutiny Commttee.,"

VWERE THE DI RECTI ONS COWPLI ED W TH ?

We nay notice in the followi ng chart sone of the cases,

by way of

sanple as to the node and manner in which the Conmittees dealt with the

applications in respect of the private respondents both who were parties and

who were not parties:

Private Respondents who were parties
S.

No.

No. and nane of

r espondent

Direction No. 6

Di rection No.

9

Direction No.

10

Details of records
received in regard to
exam nati on of the

af fidavit and page No.
Phot ocopy of

the report

submitted by

the Supdt. O

Pol i ce

regardi ng

character
verification

Details of the
supervi si on

conduct ed by

the Chi ef

Secretary and
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Exci se

Commi ssi oner

1

2

8

11

12

1

Shri Amit Singhal

Ganj par a,

Respondent No. 3

1. Domcile Certificate,
2. Higher Sec.
Certificate, 3.Tel ephone
Bill

32-34

Encl osed

35- 36

Di rections

i ssued for tine
bound
proceedi ngs on
14. 05. 2005,
neeting held

by the Excise
Conmi ssi oner

on 16. 05. 2005.

Vi deo
Conf er enci ng
hel d by the

Chi ef Secretary
on 26. 05. 2005,
letter issued to
the Suptd. O
Pol i ce by Chi ef
Secretary,
Chhattisgarh

on 26. 05. 2005,
letter issued to
t he General
Director,

Pol i ce,
Chhattisgarh

by Chi ef
Secretary on

07. 06. 2005

Page No. 37 to
130

45,

Shri Vi kram

Vi shwal , Sarsiva
respondents No.
61 and 80

1. Dwelling Certificate,
2. Age Certificate by
Doct or

1391- 1392

Encl osed

1393

As above

47.

Shri  Mani sh
Upadhyaya,
Bhanwar pur
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Respondent No. 66

1. Dwelling Certificate,
2. Voter List, 3. Rent
Deed, 4. PAN Card, Age
Certificate, 1433-1441
Encl osed

1442- 1445

As above

65.

Shri Pawan Si ngh

Fi ngeshwar ,

Respondent No. 88

1. Dwelling Certificate,
2. Age Certificate by
Doct or

1990- 1991

Encl osed

1992

As above

Private Respondents who were not parties
S.

No.

No. and nane of

r espondent

Direction No. 6

Di rection No.

9

Direction No.

10

Details of records
received in regard to
exam nation of the
affidavit and page No.
Phot ocopy of

the report

submitted by

the Supdt. O

Police

regardi ng

character
verification

Details of the
supervi si on

conduct ed by

t he Chi ef
Secretary and
Exci se
Commi ssi oner
1

2

8

11

12

1

Rameshwar Prasad
Dhi mar ,

Ti kar apar a,

Graoup, Rai pur

1. Age Certificate by
Doctor, 2. Family Card

6-8




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 18 of 29

Encl osed

9

Directions

i ssued for tine
bound

proceedi ngs on

14. 05. 2005,

nmeeting held

by the Excise
Commi ssi oner

on 16. 05. 2005.

Vi deo

Conf er enci ng

hel d by the

Chi ef Secretary

on 26. 05. 2005,

letter issued to

the Suptd. O

Pol i ce by Chi ef
Secretary,
Chhattisgarh

on 26. 05. 2005,

letter issued to

the Genera

Director,

Pol i ce,

Chhattisgarh

by Chi ef

Secretary on

07.06. 2005

Page No. 10 to

103

19.

Maheshbar Dass,
Basna G oup,
Mahasamnmund

1. Domicile Certificate,
2. Rent Deed, 3. PAN
Card, 4. Age Certificate
278- 283

Encl osed

284- 287

As above

36.

Aj ay Singh

Chot eekoni group,

Bi | aspur

1. Inquiry Report of the
Conmittee constituted by
Revenue O ficials

2. Rent Deed

3. PAN Nunber

608- 624

Encl osed

625- 628

As above

125.

Pi ntu Si ngh,
Chander pur group,
Janjgir

1. Bank Pass Book, 2
Medi cal Certificate, 3.
Domicile Certificate
2106- 2110
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Encl osed
2111-2117
As above

A tabul ar statenment has al so been placed before us indicating how

each of the directions issued by this Court

conplied with, which is as under

"Srl
No.
DI RECTI ON
COVPLI ANCE

[
The Menber-Secretary shal
scrutinise all the applications
of the successful candi dates
afresh and prepare a

sunmary report within one

week fromdate

? On_16.05. 2005 t he Exci se
Conmi ssi oner convened a

nmeeting of all the Assistant
Conmi ssi oner Exci se and

District Excise Oficers for
instructing themto conmply with
the Order passed by the Hon' ble
Supreme Court within'the
prescribed tine. In this neeting
the officers were al so apprai sed
as to how the scrutiny is to be
conducted, the affidavits are to
be obtained and the eligibility
criteria have to be checked and
further as to how the objections
are to be dealt wth.

? The Menber \ 026 Secretary,
the District Excise Oficer
scrutini zed all the applications
of the successful candi dates
afresh and prepared a sumary
report within one week.

ii

Irrespective of the format
prescri bed by the

Conmi ssi oner of Exci se,

each of the selected

candi dates nust file an
appropriate affidavit, which
woul d be in strict conpliance
with the requirenment of Rule

9.

? Each of the sel ected candi dates
filed appropriate affidavits, in
strict conpliance of the

requi renent of Rule 9.

P

Such affidavits rmust be filed

bef ore the respective

Conmittees within one week

fromdate, the contents

wher eof woul d be verified in

terns of Order 6 Rule 15 of

the Cvil Procedure Code.

The said affidavits shall be

who is

in para 90 are said to have been
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scrutinised by the Commttee
so as to enable themto arrive
at a finding as to whether the
applicants fulfill the
eligibility criteria and are
ot herwi se suitable for grant
of licence under the Act and
the Rul es.

? It is submitted that the Scrutiny
Committees have scrutinized the
Affidavits submtted by the
successful candi dates, the
contents of which were verified
internms of Order 6 Rule 15. It
is subnmitted that the Scrutiny
Conmittee consisting of the
District Collector, Assistant
Comm ssi oner, “Exci se and t he

Di strict 'Excise Oficer have
personal 'y interviewed each of
the successful Applicants before
the Licenses were confirmed:

iv

The writ petitioners or any

ot her person in the locality

may file appropriate
applications before the said
Committee with a viewto
show t hat the sel ected

candi dates do not fulfil the
eligibility criteria or are
debarred or are otherw se

unsui table for obtaining a
licence under the Act.

? Respondents nerely sought to
rai se general and ommi bus

obj ections that the addresses of
sone of the other successfu
candi dates seemto be

i nconpl ete or dupli cated.

%

Such objections may al so be
filed within two weeks from
date. The Conmittee nay

consi der the said objections
and, if necessary, my cal

for further or better
particulars fromthe sel ected
candi dates so as to satisfy

t hensel ves about their
eligibility, etc.

? The obj ectors were given an
opportunity for making
representations before the
Committee.

? The Conmittee decided the
obj ections raised by the
objectors after considering the
objections with the docunments
that had been subnmitted by the
successful Applicants.

? However, the objectors did not
poi nt out a single instance
where Applicant was ineligible
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as not fulfilling the eligibility
criteria as prescribed in Rule 9
of the Excise Rules.

Vi

The respective district-1eve
conmittees shall strictly

verify and scrutinise the
affidavits as al so other
document s furnished by the

said applicants so as to arrive
at a decision that the

statutory requirenents have

been conplied with upon
application of their mnd.

? The District Level Conmittees
strictly verified and scrutini zed
the affidavits and supporting
docunents furni shed by the said
applicant's so as to arrive at a
deci si on that the statutory

requi rements have been

conpl i ed.

? The Conmittee al so personally
intervi ewed each of the
successful Applicants before the
Li censes were confirned

Vi

The nmenbers of the

Conmittee are made

personally liable to see that

all statutory requirenents are
conplied with. They woul d
strictly apply the statutory
provi sions as regards

eligibility and suitability of

t he candi dat es.

Vi i

The af orenenti oned exercise
by the Comm ttee shoul d be
conpl eted wi thin one nonth.

In the event, any affidavit
filed by a selected candi date
ei ther pursuant to this order
or filed earlier in the formt
prescribed by the
Conmi ssi oner of Excise is
found to be incorrect, strict
action in accordance with | aw
shal | be taken agai nst him

? The Scrutiny Committees
conpl eted the exercise within
one nont h.

i X

The Superintendent of Police
of each district wthin whose
jurisdiction the sel ected
candi dates ordinarily reside
shal |l verify the antecedents
and other relevant particulars
of the selected candi dates
vis-‘-vis their
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eligibility/suitability to obtain
a licence and submt a report
to the Committee by 12-6-

2005 which would be strictly
interms of sub-rule (3) of
Rule 9. Wile issuing such a
certificate in favour of the
sel ected candi dates by 12-6-
2005, he shall also file a copy
of the report before the
Conmittee.

? That imredi ately after the
passi ng of the Order dated

11. 05. 2005, by letter dated

16. 05. 2005, the Excise
Conmi ssi oner requested

Director CGeneral of Police
Chhattisgarh to submt character
verification report of successfu
applicants within the tine

al l owed by the Hon' bl e

Supreme Court i.e. by 12th June,
2005.

? By |letter dated 26.05. 2005 the
Exci se Comm ssi oner requested
the Superintendent of Police of
the concerned District of other
States in such cases where the
successful applicants have

shown their permanent resident,
to verify the antecedents of such
candidates. It is subnmtted that
report from Superintendent of
Police of concerned districts of
other States were al so received
in the concerned Excise Ofice

of the concerned district.

? It is submitted that all the
character verification reports
were received in the office of
District Level Commttee by

12t h June, 2005.

X

We direct the Chief Secretary

of the State and the

Commi ssi oner of Excise to

act strictly in accordance

with | aw and oversee the
functioning of the Scrutiny

Commi ttees.

? The Chief Secretary,
CGovernment of Chhattisgarh
convened several neeting with

Col | ectors/ Assi stant
Comm ssi oner Excise/ District
Excise O ficers through Video
Conf erenci ng and took stock of
stage of conpliance of the

Order passed by the Hon' ble
Suprenme Court."

Bef ore we advert to the rival contentions of the parties, we may al so
notice the follow ng chart showi ng |icence hol ders agai nst whom fi ndi ngs
have been recorded in the inmpugned judgnent and subsequently the |icences
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wer e cancel | ed:

NAME OF

PARTI ES

REASONS FOR
CANCELLATI ON
ADDRESS |

ADDRESS

Il

AGE/ CERTI FI ED

BY

Sat yendr a

Si ngh
(i)Discrepancies in
certificates with
respect to

addr esses;

(ii) Age certified by
private practitioner
I n character
certificate by
police

aut hrority-

Viall eg

Kar hara, Post

Jai pur, Police
Station Mli
District

Aur angabad

In letter by

SP, Bil aspur-
Village Mali

Police Station

Nabi nagar,

Aur angabad.

47 years- certified
by private
practitioner Dr.

H S. Hura

Abhay

Si ngh

(i) Certificate issues
by Tahsil dar does
not bear revenue
case nunber or sea
of office of
Tahsi | dar;

(ii) Age certified by
private practitioner

27 years- certified
by private
practitioner Dr.

H S Hura

Arvind

Si ngh

(i) Residentia
certificate issued by
the Sarpanch does
not mention the
revenue case

nunber or the
authority of the
Sar panch to issue
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the Certificate;
(ii) Age certified by
a dental surgeon;
(iii) Discrepancies
i n addresses.
Certificate
suggesti ng

that he is a
resi dent of

Bat ha.
Certificate
suggesti ng

that he is

resi ding at

Baya Kasdol,
District

Rai pur

Certified by Dr.
N. L. Upadhyay, a
dental surgeon.
Ani | Pal

(i) Discrepancies in
addr esses.
Certificate

i ndi cating
himto be a

resi dent of

vill age

Jhapla, P.O
Jhapl a,

district

Pal armou

(Jhar khand)
Pol i ce
verification
report

suggests that

he is a

resi dent of

vill age

Bankat ,

Police Station
Husai nabad,
district

Pal armou

(Jhar khand)

Pr adeep

Gupta

Ani | Kunar

Gupt a

(i) He is not an

i ndependent person;
(ii) H's financial
condition indicates
that he coul d not
undert ake the

fi nancial burden of
[iquor trade.
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(i) Not residing
within the territoria
jurisdiction of the
police station

i ssuing the
certificate.

Fromthe aforenentioned chart, it would appear that although various
i nstances have been cited in respect of the persons agai nst-whom fi ndi ngs
have been recorded in the inpugned judgnent, their licences renmained valid
whereas |icences have been directed to be annulled in respect of Satyendra
Si ngh, Abhay Singh, Arvind Singh, Anil Pal, Pradeep Gupta and Ani
Kumar CGupta. We have hereinbefore dealt with the consequences of not
i mpl eadi ng some successful licensees in the wit petition

SOME | NDI VI DUAL CASES

Bef ore us, various instances had been shown as to how the provisions
of the nmandatory rul es have been flouted in the sel ection process. The
eligibility of the candi dates was al so questi oned.

Rule 9 provides for affirmation of an affidavit by the applicant
categorically stating that in the event he is selected, he shall furnish the
i nformati on specified therein within 30 days fromthe date of grant of
licence including a certificate issued by the Superintendent of Police of the
district of which he is the resident.

The | earned counsel for the Appellant has placed before us a chart, as
noti ced hereinbefore, showing the node and manner in which the directions
of this Court had been purportedly conplied with. Fromthe said chart, it
woul d appear that there are several cases where only residence certificate of
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sone i nconpetent person was produced in support of residence and
certificate by a doctor in support of age were produced as proof without
produci ng any other docunment to prove those two facts. Thus, there was no
proper proof of residence or age produced by these applicants. The record
of scrutiny produced by the State shows that, those applicants who had

submi tted aforesaid i nmproper documents were not even asked by the State at
the scrutiny, to submt proper docunments such as residence certificate by
Revenue Authority, etc. or proper proof of age such as School Certificate or
Birth Certificate, etc.

We may in this connection notice some findings of the Hi gh Court.
Before the Hi gh Court, it had been conceded that the residential certificates
i ssued by the Councillors of Minicipal Council or Sapranches or other
persons who had no | egal authority and/ or otherw se inconpetent to issue
the sane, had been taken into consideration. It may be true that residence
certificates granted in favor of the applicants who are not ordinarily
i nhabitants of the State of Chhattisgarh, cannot be procured fromthe
Revenue Department of the State.  The applicants, however, could procure
such certificates fromthe conpetent authorities of the respective States
where the applicant was a resident and who hold sinilar status in their State,
particul arly, when it is one of the eligible criteria. The Hgh Court in
paragraph 21 of its judgnment has noticed the exanple of residence certificate
of Abhay Singh, which does not even bear the revenue case number or sea
of the office of the Tehsil dar which are mandatory requirenments. The High
Court has also noticedthat the certificates relating to age had been issued by
Dental Surgeons and Orthopaedi ¢ Surgeons. The High Court furthernore
noticed the report of the Station House O ficer, Chirmri to S.P. Koria
nmenti oni ng about one licensee Pradeep Gupta that he is an enpl oyee of
i quor contractor Amplak Singh Bhatia and financial condition of Pradeep
Gupta is not such that —he could take the financial burden of liquor trade. In
spite of it, liquor licence was granted to him

Furthernore, the High Court in paragraph 22 of its judgnment found
that the Oficial Respondents have failed to carry out the directions issued
by this Court in the manner expected of themand in conformty with the
mandatory rule 9 and 11 of the Rules. The High Court in paragraph 23 also
found that the burden was wongly shifted on objectors to prove the negative
facts by evidence which was a serious flaw in enquiry. |n paragraph 24, it
al so took notice of a chart and found that vague and i'nconpl ete address such
as 'resident of Raipur’ and 'resident of Saja which is an assenbly
constituency, has been accepted by the authorities.

The aforesaid findings of the High Court establish that the |icences
m ght have been issued in fake nanes and to the ineligible applicants. CQur
attention has furthernore been drawn to the fact that some of the applicants
are facing crimnal trials, veracity whereof is not established.

The contention of the | earned counsel appearing on behalf of the
Appel l ant that this Court has placed burden of proof on the objector nmay not
be entirely correct. The initial burden was on the applicants thenselves for
grant of licences to satisfy the nmenbers of the District Level Committees
that they fulfill the eligibility and other criteria. | This Court nerely opined
that even in such matters, the satisfaction was required to be arrived at by the
conpetent authority upon considering the objections raised by the wit
petitioners. This Court, thereby, did not nmean that whenever an objection
was rai sed, the burden thereof would be upon the objector to prove the sane.
Sub para (iv) of Paragraph 90 of the judgnent in Ashok Lanka \026 | (supra)
nerely gave the objectors an additional opportunity to place materials before
the District Level Conmittees to show that sone of the applicants night be
i neligible.

Qur attention has further been drawn to the fact that certificates issued
by the doctors or dental surgeons, orthpaedics as regards proof of age of the
applicants had been taken into consideration. The same was wholly illegal
But, it does not appear that such a contention had been rai sed before the
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High Court. It is expected that in future the conpetent authority shal
consider the desirability of verification of age for arriving at the satisfaction
that a person below the age of 21 years is not granted a licence.

NOTI FI CATI ON

Before us the Hi ndi version of the notification has been read
wherefromit appeared that the requirenent of providing the certificate as
regards the alleged crimnal background of the fam |y nenbers of the
i censees had inadvertently appeared in the English version of the
notification, but were absent in the H ndi version.

It is true that this Court had delivered the judgnment in Ashok Lanka -
(supra) on 11th May, 2005. A clarificatory notification was issued on
5.7.2005 by deleting the words "as well as his famly nenbers" fromthe
notification dated 15.3.2005. - The rel evant portion of the said notification
reads as under:

"\ 005l n the said rules, -

(1) I'n sub rule 3 of clause (d) of rule 9 the
words "as well-as his fam Iy nenmbers"

shall be omitted."

The said notification was given a retrospective effect.

Ordinarily a subordinate | egislation cannot be given a retrospective
effect. The Notification dated 15.3.2005, however, is said to be clarificatory
in nature. A clarificatory Notification can be given retrospective effect.
Such a clarification, according to the State, was necessary to be issued as
there was an apparent conflict between the H'ndi version and the English
version of the Notification.

It may be true that before the High Court such a contention has not
been rai sed but we are satisfied about the bona fide of the State in this
behalf. In that view of the matter, it was not necessary for the District Leve
Conmittee or the State to verify the crimnal background of the famly
nmenbers of the applicants.

Presunably, character certificates were required to be issued by the
respecti ve Superintendents of Police in respect of the candi dates concerned.
O course, if they had been residing at different places at different points of
time, such character certificates were required to be issued by the
Superi nt endent of Police of each such place. But the sane would not nean
that character certificates were required to be produced by the candidates in
respect of their famly menbers also particularly when'it was not certain as
to who would come within the purview of the said term It was /in that sense
the Notification dated 15.3.2005 was a clarificatory one, and, therefore,
could be given a retrospective effect.

CHARACTER CERTI FI CATES

In view of the directions contained in sub-paragraph (xi) of Paragraph
90, we do not accept the contention of M. Desai that only certificate issued
by the Superintendent of Police of the place of his permanent residence is to
be filed. 1It, however, appears that the Comm ssi oner of Excise had issued
letters to the concerned Superintendents of Police as regard requirenent to
conply with the provisions of Rule 9 of the Rules. The reason why we say
sois that if a person is resident of any district for a year, the certificate
whi ch may be issued by the Superintendent of Police of that place may
remain valid only for that year. He would not be in a position to vouchsafe
about the conduct of the person concerned or as to whether he has any
crimnal antecedents prior or subsequent thereto.

It may, therefore, be necessary that the applicant should state the
details of the places where he had stayed or carried on business and produce
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a certificate fromthe concerned authorities fromeach such place
ADDRESS COF THE APPLI CANT

No case, however, has been pointed out before us where such
certificates had been given by the Superintendent of Police other than from
the place wherein the applicant is a pernanent resident. Terns and
conditions of the advertisenment did not mandate that a person residing
outside the State of Chhattisgarh would be ineligible for filing an
application. |If that be so, then those who were residents of places other than
the State of Chhattisgarh would al so be eligible therefor. They may have a
tenmporary address in Chhattisgarh or they may not have a pernanent address
within the said State but by way of tenporary address, they cannot give an
address which is not their residence even for tenporary purpose. Even in
paragraph 71 of the judgnment .in Ashok Lanka - | (supra), this Court pointed
out the said fact. No serious dispute has been raised that the said contention
of the wit petitioners was not-correct. But, even if they had no tenporary
address but they had been able to file their character certificates and proof of
per manent ‘address, they cannot be held to be ineligible for the grant of
licences.. Furthernore, there is nothing to indicate that the District Leve
Conmittees had i nfornmation” as to whether the applicants were defaulters in
respect of some other State. ~ Such nechanismof scrutiny is not available in
the statutory schenme and i n-our opinion should be provided.

We hope and trust that in future, i.e., for the foll owi ng excise year
appropriate steps shall be taken to nake the position clear that if the
applicants are not residents of the State of ‘Jharkhand either on a tenporary
or permanent basis, they would not be shown to be residents of such places
wherefrom their antecedents cannot be verified. - Such applicants, therefore,
shoul d not be allowed to furnish-an address only for the purpose of
conmuni cation and if so, the same should clearly be stated in the
application.

In the Act or the Rules, again no particular authority had been
mentioned as having been authorized to issue certificate. No particular
met hod of verification of proof of ‘address and identity had al so been shown
to exist. It will be appropriate(if a clarification is issued in this behalf.

The Scrutiny Conmittee appears to have relied upon certificates
i ssued by Tahsil dars, Minicipal Counsellors, etc. which had not been
objected to by the wit petitioners. |t is stated that nost of the applicants are
i ncome tax payees. They have been granted a PAN Card. In future,
however, the authorities should insist that the applicants must encl ose
Xer oxed copies of their PAN Cards along with their applications.

CONCLUSI ON

The period for which licences had been granted is over. For al
practical purposes, the State and the |icensees have succeeded in their
attenpts to defeat the purpose for which the wit petitions were filed by the
wit petitioners \026 Respondents. W nust express our dismay that despite
our directions, the applications filed by the Appellants had not been
scrutinized mnutely which should have been done. The State of
Chhattisgarh, we are not very sure, whether was aware of its constitutiona
duties and functions. It seens to have been nore concerned with raising of
revenue. To that extent it had succeeded, as the H gh Court in the first round
of litigation despite directing a fresh scrutiny of the applications did not
direct refund of the huge amount collected by it by way of application fees.

We woul d, however, expect the State and its officers to scrupulously follow
the constitutional mandate in future. It was with this intention we have dealt
with these matters at some detail

We hope and trust that the State of Chhattisgarh and its authorities
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woul d not commit the sanme mstakes in the com ng years keeping in mnd
the mandate of Article 47 of the Constitution of India and scrupul ously
observe the rules for disposal of |iquor shops.

Wth the af orenmenti oned observations and directions, these appeals
are allowed. The parties, however, are directed to pay and bear their own
costs.




