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ACT:
H ndu Marriage Act, 1955

Section 13-Divorce-Petition by husband at Bonbay-Wfe
required to travel a long distance to -defend proceedings-
Transfer petition by wife-Supreme Court directing sufficient
expenses for wife’'s stay and travel expenses-Gant of neagre
amount of wife by Fam|y Court-Consequent inability of wfe
to attend proceedi ngs- Ex-parte divorce decree in favour of
husband-Hel d grant of neagre amount of° wife resulted in
deni al of justice-Ex-parte decree of divorce set aside.

HEADNOTE:

The respondent was married to appellant at Ghazi abad.
He filed a Divorce Petition at Bonbay and the appellant-wife
filed applications for maintenance and expenses of the
di vorce proceedi ngs. Subsequently she filed a Transfer
petition in this Court for transferring the case from Bonbay
to Ghazi abad which was disposed by this Court directing that
(i) the respondent-husband woul d pay Rs.2500 for wife's next
visit to Bonmbay; and (ii) the Famly Court-would insist on
the husband depositing the to and fro fare for the wife and
her conpani on and al so an anobunt sufficient for their stay
in Bombay on each visit. The Famly Court dism ssed the
wife's application for interim naintenance and expenses of
proceedi ngs on the ground that she was gainfully enployed
but awarded Rs. 700 as expenses and further directed that

she will be paid an additional amount of Rs. 150 per day in
case of her stay for nore than one day at Bonbay. Agai nst
this order the appellant filed a Special Leave petition _in
this Court. Since she was held up for attending to her

petition in this Court the Fam |y Court granted an ex-parte
decree of divorce to the husband. She filed a petition in
this Court as she could not attend the Court on account of
her inability to meet the expenses for travel and residence
i n Bonbay.

Al owi ng the appeal, this Court,

317

HELD : 1. Wile disposing the appellant’s Transfer
Petition this Court had clearly directed that the Famly
Court will insist on the husband not only depositing the to
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and fro travel expenses for the wi fe and her conpani on but
al so an ampount sufficient for their stay in Bonbay on each

visit. But the Fanmily Court has been far fromjust to the
wife who was required to travel a long distance to defend
hersel f. Not hi ng has been allowed by way of transport

charges and | odgi ng and boardi ng charges even if she has not
to stay for an additional day in Bonbay. [320 D F]

2. The interimorder passed by the Family Court is for
reasons best known to it, highly biased. This is nobre so
because this Court’s order granting expenses to visit Bonbay
provi ded sufficient guideline for deternining the quantum of
expenses to be awarded. Besides the Family Court has not
awarded any anpunt to nmeet the cost of the proceedings on
the specious plea that the appellant is gainfully enployed.
To say the least the order is far fromsatisfactory and has
resulted in gross denial of justice. The inmpugned order is
accordingly set aside. [321 A-(

3. As the interimorder made it inpossible for the wife
to contest the divorce petitionin the Famly Court and
facilitated an -ex-parte divorce decree in favour of the
husband, in the extraordi nary and peculiar circunstances of
this case, the ex-parte divorce decree is set aside. [321 C
Dl

4. Interest of justice requires  transfer of the
proceedings fromthe Fam |y Court, Bonmbay to the District
Court, Ghazi abad. The restored divorce proceedings wll

stand transferred fromFamly Court Bombay to the District
Court, Ghaziabad. [321 E-F]

JUDGVENT:

ORIG NAL JURI SDICTION : Interlocutory Application No. 4
of 1991 in Transfer Petition (G vil) No. 521 of 1990,

(Petition under Section 25 C P.C.)

W TH
C. A No. 1119 of 1992
W TH
C. A No. 1118 of 1992
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M's. Sureshtha Bagga for the Appellant.

Vi mal Dave for the Respondent.

The Judgrment of the Court was delivered by

AHVADI, J. Delay condoned. Special |eave granted  in
both nmatters. The facts leading to these cases, briefly
stated, are that the appellant Anita married respondent
Laxm Narain on Novenber 1, 1987 at Ghazi abad according to
Hndu rites. It is the appellant’s case that on the very
next day at the Bidai cerenpbny the relatives of her husband
raised a dispute regarding inadequacy of dowy ~anount.
However, that dispute was settled for the tine ‘being by
respected persons but Anita was not happy at her husband’s
honme on account of ill-treatment meted out to her by the
respondent. Utimtely on March 11, 1988 she left for —her
father’s house in Chaziabad and since then she has been
living there.

The respondent sent a notice through his Advocate dated
Novermber 16, 1988 and followed it up by filing a Divorce
Petition wunder Section 13 of the Hindu Marriage Act in the
Cty Civil Court at Bonmbay. On the appellant being served
with the notice of the divorce petition she went to Bonbay
and entered an appearance and also filed an application for
mai nt enance pendente lite. Even thereafter she attended
court on several adjournnents but there was no progress in
the mtter. On Cctober 3, 1989 the proceedings were
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transferred to the Famly Court at Bandra, Bonbay, and the
appel l ant was i nformed about the sane. The appellant filed
a conplaint under Section 498A, |PC against the respondent
at Gnhaziabad on Decenber 13, 1989. The appellant paid
several visits to Bonmbay to attend the divorce proceedings
in the Famly Court but the matter was only adjourned from
time to time. An effort was nade by the Marriage Counsell or
of the Fam |y Court to bring about a settlenment on May 22,
1990 but in vain. Tired of making long trips from CGhazi abad
to Bonbay the appellant preferred a Transfer Petition in
this Court for transferring the case from Bonbay to
Ghazi abad wherein notice was issued and the respondent filed
his counter. The Transfer Petition was ultinmately disposed
of by this Court’s order dates January 14, 1991 to the
foll owi ng effect
"Since the matter is pending in the Fanmly Court
in whichthe petitioner herself has also filed an
application bearing No. 4091/89, W think it would
be advi sable to allow the Famly
319
Court to dispose of the matter expeditiously. The
ends of justice would suffice if we direct that on
each occasion the petitionerwife is required to
attend the Family Court, the Famly Court wll
first insist on the husband depositing the to and
fro fare for the petitioner and a conpanion and
al so an amobunt sufficient for their stay in Bonbay
on each ‘visit. For the next visit to Bonbay we
direct the husband to deposit a sumof Rs. 2500 in
the Famly Court under notice to the petitioner
We al so hope that the Fami |y Court w Il  appreciate
the difficulty of the petitioner-wife and try to
di spose of the natter and vacate the stay but with
liberty to the petitioner-wife'to nove this  Court
in case of difficulty."

It was only after this order was passed that the
respondent filed his reply to the appellant’s application
for grant of interimmaintenance and cost of proceedings.
As her first application was not taken up for hearing she
filed another application for paynment of expenses, etc. The
Fam |y Court di smssed her application for i nterim
mai nt enance and expenses of proceedi ngs on the ground -t hat
she was gainfully enployed. The only anount allowed by the
Famly Court was Rs. 700 towards second class sl eeper
Railway fare for herself and her comnpani.on. The Famly
Court also observed that if she and her —conpanion are
required to stay in Bonbay the respondent will pay Rs. 150
for additional days. After this order dated April 20, 1991
the appellant was directed to file her statenent by My 20,
1991.

Feel i ng aggri eved by this order t he appel | ant
approached this Court seeking special |eave to appea
against the said order. She also filed I.A No. 4 of 1991
in Transfer Petition No. 521/90 in view of the |liberty
reserved unto her by this Court’s order dated January 14,

1991. In the neantine the divorce proceedings were |isted
before the Famly Court on Septenber 23, 1991 and as the
appel lant was held up for attending to her special |eave

petition against the interimorder she sought an adjournment
by a letter sent through courier service on Septenber 21
1991. However that being a holiday the Fam |y Court did not
hold its sitting but took up the matter on the next day.
Since the letter witten by the appellant had reached the
Famly Court, the Famly Court adjourned the matter to
Cctober 7, 1991 with a direction to obtain a stay from the
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Supreme Court or else the matter

320
woul d proceed. Intimation about the said order was sent to
the appel l ant at her ol d address even though her new address
was conmuni cated to the Famly Court earlier. The

proceedi ngs were adjourned from Cctober 7, 1991 to Cctober
11, 1991 and thereafter to OCctober 19, 1991 without
intimation to the appellant. The evidence was recorded on
Cct ober 19, 1991 and the judgnment was pronounced on Cctober
21, 1991 allowing the divorce petition and granting a decree
for divorce expert. The appellant has preferred a specia
| eave petition against the said order granting divorce on
the plea that she had been condemmed unheard by the Famly
Court as she could not attend the court on account of her
inability to neet the expenses for travel and residence in
Bonbay. These are the circunstances in which the aforesaid
proceedi ngs have arisen before this Court.

From the facts set out above it is evident that this
court 'did not order transfer of the case because it felt
that the Famly Court, Bombay, which was seized of the
matter would be able to resolve the controversy at an early
date. This Court had clearly directed that the Family Court
will insist on the husband not only depositing the to and
fromtravel expenses for the wi fe and her conpani on but al so
an anount sufficient for their stay in Bonbay on each visit.
Even according to the Fanmily Court the second class fare
from Bonbay Central to Delhi by mail train and fromDel hi to
Ghaziabad comes to Rs. 326 + Rs. 12i.e. Rs. 338 for two
per sons. The Fam Iy Court, therefore, awarded Rs. 700 by
way of expenses and added that she wll be paid an
addi ti onal anpbunt of Rs. 150 per day if she has to stay for
nore than one day. To say the |least, the Fam |y Court has
been far fromjust to the wife who was required to travel a
long distance from Ghaziabad to Bonbay Central to defend
hersel f. Not hi ng has been allowed by way of transport
charges and | odgi ng and boarding charges even if she has not
to stay for an additional day in Bonbay. Where does the
Fam |y Court expect her to put up in Bonbay after a 24 hour
journey ? If the case is adjourned it seens the 'Famly
Court expects her to | eave on the same day post-haste for
Del hi. Even on reaching Bonbay after a tiring journey of 24
hours she is not provided any expense by way of hote
charges, |odge and board, for the day. Does the Fam ly
Court expect her to rush to Court fromthe station and rush
back to station fromthe Court on the proceedi ngs being
adjourned for the day? Even the neagre payment of ‘Rs. 150
is made available to her if she has to stay in Bonbay for an
additional day. The Family Court, with respect, also did
not realise that it would be inpossible to find a nodest
living place for two for Rs. 150 per day in a

321
costly city |ike Bonbay, |eave aside the expense for  neals,
etc. It seens to us that the interimorder passed by the
Famly Court is, for reasons best known to it, highly
bi ased. This is nore so because it had before it this

Court’s order granting Rs. 2500 by way of expenses to visit
Bonbay which provided sufficient guideline for deternining
the quantum of expenses to be awarded. Besides, the Fanily
Court has not awarded any ampunt to neet the cost of the
proceedings on the specious plea that she is gainfully
enpl oyed. To say the least the order is far from
satisfactory and has resulted in gross denial of justice.
The order nmade it inpossible for the wife to neet the
expenses of frequent visits to Bonbay and facilitated an ex-
parte divorce decree in favour of the husband.
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In the result we allow the appeal and set aside the
i mpugned order dated 20th April, 1991 passed in MJ.

Petition No. 146 of 1989. As the said order of 20th April
1991 made it inpossible for the wife to contest the divorce
petition in the Famly Court and facilitated an ex-parte
di vorce decree in favour of the husband, in the
extraordi nary and peculiar circunstances of this case, we
al | ow the appeal and set aside the ex-parte divorce decree.

Having regard to the fact that the husband is a high
ranking railway officer who would be entitled to trave
facilities, we think in the backdrop of events that have
taken place, it would be expedient in the interest of
justice of transfer the proceedings fromthe Famly Court,
Bonbay, to the District Court, Ghaziabad, for disposal in
accordance wth law, The restored divorce proceedings wll
stand transferred to the District Court, GChaziabad. The
Fam |y Court, Bombay will forthwith transmt the record and
proceedings, inclusive of pending interim applications
i ncl udi ng 'the one in which the inpugned order of 20th April
1991 canme to be passed, to the District Court, Ghaziabad,
for disposal in accordance with law ~ The respondent-husband
will pay the cost of the present three proceedi ngs which we
gquantify at Rs. 5,000 (Rupees five thousand only).

T.N A Appeal al | owed.
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