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ACT:

Contract--Validity--0Odinance naking Provision of regulation
of trade--Act replacing Odinance--Deem ng provisions-Lega

fiction--Effect--Raw Jute (Central Jute Boar d
M scel | aneous. Provi si ons) Ordi nance, 1950 (W Ben.

and
17 of

1950), ss. 5, 6 and 7 Raw jute (Central = Jute Board and

M scel | aneous Provisions) Act, 1951 (W - Ben. 6 of
ss.5, 6, 7, 16.

HEADNOTE:

In respect of a dispute between the appellant conpany and
the respondent conpany which was referred to the arbitration
of the Bengal Chanber of Comerce in terns of t he
arbitration clause contained in the contract entered into on
April 6, 1951, an award was made on . February 29, 1952,
allowing the claimof the appellant. The respondent made an
application in the High Court for having the award set aside
on the ground, inter alia, that the contract was void under
the provisions of the Rawjute (Central ~jute Board and
M scel | aneous Provisions) Act, 1951, inasnuch as it had not
been entered into in the manner specified in ss. 5, 6 and 7
of the Act as required therein. On Decenber 14, 1950, the
Government of West Bengal had pronulgated an O dinance
called the Raw jute (Central jute Board and M scell aneous
Provi sions) Odinance, 1950, for the better regulation of
the trade, and on Decenber 29,1950, a notificatioon was
i ssued specifying Decenber 30, 1950, as " the appointed day
for the purposes of ss. 5, 6 and 7 O the said Odinance.”
Subsequently the O dinance was replaced by the Act which by

S. 16, provided:.............. any notification
issued......... under the Raw Jute (Central jute Board and
M scel | aneons Provisions) Ordinance, 1950, shall, on the

said Ordinance ceasing to operate, be deenmed to have been
issued wunder this Act as if this Act had conmenced on the
14th day of Decenber 1950." It was contended for the
appellant that the notification dated Decenber 29, 1950,
could not be read as having brought ss. 5, 6 and 7 O the
Act into force, because, on a plainreading of it, the
notification did not purport to bring any of the sections of

1951),
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the Act into force, but expressly brought ss. 5, 6 and 7 of
the Odinance into force and that the said sections of the
Act not having been brought into force, the contract in
guestion was valid and, consequently, the award was bi ndi ng
and enforceabl e.

Held, that in order to give full effect to the two |I|ega
fictions created in s. 16 of the Act that the Act shall be
deened to have commenced on Decenber 14, 1950, and that the
notification issued under the Ordinance shall be deened to
have
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been issued under the Act, the principle of nutatis nutandis
has to be adopted and the word " Act " substituted for the
word " Ordinance used in the notification dated Decenber
29, 1950. Consequently, the provisions of ss. 5, 6 and 7 O
the Act were applicable tothe contract in question

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: CGivil Appeal No. 92 of 1954.
Appeal fromthe judgnent and order dated January 28, 1953,
of the' Calcutta H gh Court in Award Case No. 105 of 1952.

M C. Setalvad, Attorney-Ceneral for India, B. Sen

P. D. H mat si nghka~ and B. P. Maheshwari, for the
appel | ant .

N. C. Chatterjee, M 0. Poddar and Ganpat Rai, for the
respondent .

1959. January 20. The Judgnent of the Court was delivered
by

DAS, C. J.-This is an appeal filed upon a certificate of
fitness granted by the High Court of Calcutta inpugning the
j udgment pronounced by the said Hi gh Court on January 23,
1953, declaring null and void an-award (No. 209 of | 1952)
made by the Bengal Chanber of Commerce in case No. 855 of
1951, whereby they ordered the respondent conpany to pay to
the appell ant conpany a sumof Rs. 1,95,000 besides interest
and costs.

The facts giving rise to the present appeal are sinple and
may briefly be sumarised as follows: On April 6, 1951, the
appel | ant conpany entered into a contract with the
respondent conpany for the supply of 5,000 rmaunds of Ni-khl
and/ or Ashuganj Jute on certain prices according to quality,
" shipnent during July and/or August, 1951, guaranteed
That contract, which was entered into by bought” and  sold
notes exchanged between the parties through brokers, con-
tained a very wde arbitration clause. VWhen shi ppi ng
docunents were presented to the respondent conpany by the
bankers of the appellant conpany, they were not honoured on
the plea that the sanme were not in order and the respondent
conpany failed to take delivery of the goods. The'last date
on whi ch the
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docunents were so presented was September 17, 1951. O
Septenber 26, 1951, the appellant conpany, through their
solicitors, wote to the respondent conpany intinmating that
they had exercised their option of cancelling the contract
and denanding the paynent of the sumof Rs. 1,95, 000 as
damages on the basis of the difference between the contract
price and the market price of the goods as on Septenber 17,
1951. The respondent conpany having by their letter dated
Cct ober 25, 1951, denied their liability to pay any anount,
the appellant conpany on Novenber 2, 1951, referred the
di spute to the arbitration of the Bengal Chanmber of Conmerce
in terms of the arbitration clause contained in that
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contract. The respondent conpany submtted to the
jurisdiction of the Tribunal of arbitration by appearing and
adduci ng evidence before it. On February 29, 1952, the
arbitrators made their award by which they allowed the claim
of the appellant conpany in full with interest and costs.
The award having been filed in the Calcutta High Court on
April 23, 1952, the respondent conpany on June 9,1952, filed
an application in that Court praying, inter alia, that the
award be declared null and void and be set aside. The main
ground wurged in that application was that the award was a
nullity in that the contract containing the arbitration
clause was void under the provisions of the Raw Jute
(Central Jute Board and Mscel | aneous Provisions) Act, 1951
(W Ben. VI of 1951) which was then in force. In order to
appreciate the points raised before the H gh Court and
before us it is necessary at this stage to refer to sone of
the statutory provisions bearing on the question.

To regulate the prices of jute and to enmpower the Gover nnment
to fix its ~maximumprices, the Wst Bengal Legislature
passed ~an ~Act called the Wst Bengal Jute (Control of
Prices) “Act, 1950, (W Ben. VI of 1950) which cane into
force on March 15,1950. ~ On Decenber 14,1950, the Governnent
of West Bengal promul gated an Ordinance called the Raw Jute
(Central Jute Board and M scel |l aneous Provi sions)
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Ordi nance, 1950 (XVI1 ' of 1950) for the better regulation of
the jute trade. @ The preanble to that Odinance recited
that, as the owners of jute mlls were not being able to
secure adequate supplies of jute-on the maxi mumprices fixed
under the West Bengal Jute (Control of Prices) Act, 1950, it
had becone expedient to set up a Central Jute Board in West
Bengal for ensuring an equitable supply of raw jute to the
owners of the jute mlls. That Odinance consisted of only
15 sections. Section.4 of that O-dinance provided for the
constitution of the Central Jute Board. Section 5 was
expressed in the following terns : -

" 5. (1) No person shall sell or ‘agree to sell rawjute to
the owner of a jute-m Il and no owner of a jute m'll / shal
buy or agree to buy raw jute save and except in pursuance of
a contract for the sale or the supply of raw jute entered
into in the manner provided in section 6.

(2) Any contract entered into for the sale or the supply of
raw jute with the owner of a jute-mll save and except in
the manner provided in section 6 shall be

voi d and of no effect.

(3) Any person contravening the provisions of sub-section
(I'f shall be guilty of an offence under this O dinance and

shall be punishable with inprisonment which may extend to
six months or with fine or with both."
Section 6 laid down the manner in which all contracts for

the sale or supply of rawjute with the owners of jute mills
were to be entered into. Section 7 ran as

foll ows: -
" 7. (1) No person shall deliver or cause to be delivered to
the owner of a jute-mll and no owner of a jute-mll shal

accept or cause to be accepted any raw jute save and except
in pursuance of a contract for the sale or the supply of raw
jute entered into in the manner provided in section 6.

(2) Any person contravening the provisions of sub-section
(I'f shall be guilty of an offence under this O dinance and

shall be punishable with inprisonment which may extend to
six nmonths or with fine or with both.
83

(3) The provisions of section 5, section 6, and this
section shall have effect on and fromthe appointed day."
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The expression appoi nt ed day occurring in s. 7 (3)
guot ed above was thus defined ins. 2 (1) of that Odinance
" 2 (1) |I appointed day' neans the date specified by the
State CGovernnent by notification in the Oficial Gazette as
the appointed day for the purpose of this O dinance; "

By a notification dated Decenber 29, 1950, published in an
extraordinary issue of the Calcutta Gazette of the sane
date, Decenber 30, 1950, was specified as " the appointed
day for the purposes of ss. 5 6 and 7 of the said
Ordi nance. "

The said Ordinance was subsequently replaced by an Act
called the Raw Jute (Central Jute Board and M scell aneous
Provisions) Act (W Ben.. Act VI of 1951), hereinafter
referred to as " the Act ", which came into force on March
21., 1951. The first fifteen sections of the Act were
al nost verbatimreproductions of the fifteen sections of the
Ordinance and only one new section was added as the
si xteenth 'section reading as foll ows: -

" 16. The Central Jute Board constituted, any rule nade,
any notification or |icence issued, any direction given, any
contract entered into, any mininmumprice fixed, anything
done or any action whatsoever taken under the Raw Jute
(Central Jute Board and M scel |l aneous Provisions) Ordinance,

1950, shall, on the said Odinance ceasing to operate, be
deened to have been constituted, nmde,  issued, given,
entered into, fixed, done or taken under this Act as if this
Act had commenced on 'the 14th day of Decenber, 1950. " The

Act was in force at ‘all times material to these  proceedings
though the sane was subsequently repeal ed on August 5, 1952.
It may be mentioned here that both when the Ordinance was in
force and after the Act had conme into operation, the Centra
Jute Board issued a, series of circulars by which it
aut horised the owners of jute mlls to purchase raw jute up
to the extent of quotas
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respectively allotted to them (through nor mal trade
channels " subject to their furnishing particulars of the
contracts and of deliveries under themto the Board. The
contract in question was entered into through" normal trade
channels " and not in the manner specified in the said Act
or the rules framed thereunder. Indeed, it is conceded that
no application had been nmade by the appell ant conpany to the
Board wunder s. 6(1) of the Act, that the Board did not,
under s. 6(2) of the Act select any jute mlls as buyers of
these goods, that the respondent conmpany had not signified
inwiting to the Board its intention to buy the raw jute in
guestion, that the Board did not specify a date within which
the contract was to be entered into and that, finally, the
delivery period fixed in the contract was in contravention
of the provisions of the Act and the rules and, therefore,
the contract was void under s. 5(2) of the Act, if ss. 5 6
and 7 were in force at the date of the contract.

The respondent conpany’s aforesaid application for setting
aside the award having cone on for hearing, the |earned
Single Judge sitting, on the Oiginal Side reported the
matter, under r. 2 of ch. V of the Original Side Rules, to
the Chief Justice for formng a |arger Bench for hearing of
the said application. A Special Bench was accordingly
constituted by the Chief Justice and the application came up
for hearing before that Bench. Three points were urged
before the Hi gh Court, nanely, (1) that the Act was ultra
vires the Bengal Legislature; (2) that even if the Act were
intra vires ss. 5 6 and 7 of the Act were never brought
into force and (3) that there was a subsequent i ndependent
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agreement to refer the disputes to the arbitration of the
Bengal Chanber of Commerce. The High Court negatived al
the contentions raised by the appellant conmpany and by its
j udgrment dated January 23, 1953, allowed the application and
declared the award to be null and void, but directed the
parties to bear their own costs. This appeal, as already
stated, has been filed against the judgment of the High
Court upon a certificate of fitness granted by the High
Court.
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The |earned Attorney-General appearing in support of this
appeal has wurged before us only the second point urged
before the High Court, nanely, that even if the Act were
intra vires ss. 5, 6 and 7 had never been brought into force
and, therefore, the contract in question containing the
arbitration clause was val id and consequently the award was
bi nding and enforceable. He does not dispute that, by
virtue ~of s. 16 of the Act, the notification issued on
Decenber 19, 1950, under s. 2(1) of the Odinance has to be
deened to have been issued under the Act, but he contends
that even so the notification dated Decenmber 29, 1950,
cannot be read as having brought ss. 5, 6 and 7 of the Act
into force, for it, in ternms, specified December 30, 1950,
as the appointed day " for the purposes of ss. 5, 6 and 7 of
the Odinance ". He urges that this Court has to take the
notification made under the O dinance-as it finds it and
then, under s. 16 of the Act, to deemit to have been nuade
under the Act. According to himthe fiction created by s.
16 ends as soon as the notification is deemed to have been
made under the Act and goes no further. He  concludes, on
the authority of the decisions in Hamlton and Co. v. Mackie
and Sons (1) and T. W Thonmas & Co. Linmted v.  Portsea
Steanship Conpany Limted (2), that, on aplain reading of
it, the notification, when it is deemed to have been nade
under the Act, makes no sense, for it does not purport to
bring any of +the sections of the Act into force but
expressly brings ss. 5, 6 and 7 of the Odinance into force.
He submits that it is not for the court to alter the /'terns
of the notification so as to nake it possible toread’it as
a notification nade under the Act. W are unable to accept

this line of argument. The decisions relied on by the
| earned Attorney General can have no application to the pre-
sent case. In those cases there was no statutory provision

for deeming the provision of the charter party referring al
di sputes wunder the charter party to arbitration as an
integral part of the provisions of the bill of lading and,
therefore, the only thing to be done in those cases was to
l[ift bodily the rel evant provision

(1) [1889] 5 T. L. R 677.

(2) L.R [1912] A C 1.
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of the charter party and to insert it in and to read it as a
part of the bill of lading. It was held that so read it
became insensible, for an arbitration clause referring all
di sputes arising out of the charter party was wholly out  of
pl ace and neaningless as a termof the bill of |ading. A
cursory perusal of s. 16 will, however, show that there are
two fictions created by that section: One is that the Act
shal | be deened to have commenced on Decenber 14, 1950, and
the other is that the notification issued under the
Ordi nance shall be deened to have been issued under the Act.
If the Act fictionally commenced on Decenber 14, 1950, then
the Ordi nance woul d have to be treated as not promul gated at
all, for the two could not have coexisted and when the Act
provided that the notification, which, for identification
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is described as having been issued under the Odinance,
should be deemed to have been nade under the Act then

unless we read the word " Ordi nance 7 as " Act ", we do
not give full effect to the twin fictions created by the
Act. In other words the creation of the statutory fictions
conpels us to adopt the principle of mutatis nmutandis and to
substitute the word " Act " for the word " Ordinance " used
in the notification, so as to give full effect to the
fictions created by the statute. W see no reason in
support of the contentions of the Attorney General that the
fiction raised by s. 16 stops short at nere issuing of the
notification. The anbit of the fiction appears to us to
cover not only the issuance of the notification but to
extend to our reading it as having been one issued under the
Act. We cannot read itas having been issued under the Act
unless we read the word " Odinance " wused in t he
notification as " Act ".

No other  point- has been urged before us and for reasons
stated above this appeal nust be dismissed. In viewof the
circunstances referred to inthe judgnment of the Hi gh Court
and appearingin the record we make no order for costs of
thi s appeal

Appeal dism ssed.
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