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ACT:

Contract Act (9 of 1872), s. 56-Frustration-Applicability to
| eases.

HEADNCTE
The appel l ants were legal representatives of the owner of a
vil | age. I n January, 1947, the previous owner called for

tenders for taking the property on |ease for a period of
three years. The respondents’ tender was accepted and they
deposited along with the tender earnest noney and security
for the payment of rent. The terms of the tender 'required
that the | ease deed should be got registered by the |essee
and that the | essee al one would be personally responsible
for taking possession of the |ands.

As a result of the partition of India the village becane a
part of Pakistan. Even before actual partition, because of
serious communal troubles, it was not possible for the
respondents to go to the village either to —cultivate the
| ands or to collect the rent from those who were
cultivating. No | ease deed- was executed or registered.
Under those circunstances the respondents filed a suit
claimng a decree for the refund of the anobunts deposited
and danages. The lower courts held that the contract had
becorme inpossible of performance and decreed the suit in
part.

In appeal to this Court,

HELD: (1) The law of frustration as enbodied in s. 56 of

the Contract Act applies only to a contract that “is, an
agreement to |ease, and does not apply to |eases. [674A
675A- B]

Raj Dhruv Dev Chand. v. Harnohinder Singh, [1968] 3 'S.C. R
339, referred to.

(2)But in this case there was no |l ease. Since |ease was
to be for a period of three years it could have been validly
nmade only wunder a registered instrument, and therefore,
there was only an agreenment to | ease and not a | ease. Such
an agreement cones within the scope of s. 56 of the Contract
Act. [675D E]

(3) The inpossibility contenplated by s. 56 is not confined
to sonething which is not hunmanly possible. | f t he
performance of a contract becones inpracticable or wuseless
havi ng regard to the object and purpose of the parties then
it must be held that the perfornmance of the contract became
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i npossi bl e. But the supervening events should take away the
very basis of the contract and it should be of such a
character that it strikes at the root of the contract.
[676C- D]

In the present case, the respondents sought to take on | ease
the properties with a viewto enjoy the properties either by
personally cultivating them or by sub-leasing them to
ot hers. That obj ect becane i mpossi bl e because of
superveni ng events. Under the terms of the agreenent the
672

| essor was not expected to deliver the actual possession of
the properties but because of the prevailing circunstances
it was inpossible for the respondents to either take
possession of the properties or even to collect rent from
t he cul tivators. Therefore, the contract had becone
i mpossi bl e of performance. [676D F]

Sat yabrata Chose v. Miugneeram Bangur and Co., [1954] S.C R
310, referred to

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 1225 of
1966.

Appeal by special ‘| eave fromthe judgnent and decree dated
Decenmber 14, 1964 of the Jammu & Kashm r High Court in Cvi
First Appeal No. 1 of 1960.

S. T. Desai and P. C. Bhartari for the appellants.
Hardev Singh and Hiral Lal Kapoor, for respondents Nos. 12A
to 12C.

The Judgrment of the Court was delivered by

Hegde, J.-The appellants are the | egal ~representatives of

Dewnani Vidya Wati. The said Vidya Vati was the owner of
t he vill age known as Kotli Delbagh Rai in Tehsi

Qujranwal la. It appears that she used to give the lands in
that village on lease for a termof years by calling for
tenders and accepting the highest (tender. |n about January
1947, she published a notice “inviting tenders from

interested persons for taking those lands on | ease ‘for a
period of three years beginning fromkharif 1947 to Rab
1950. The tenders had to be subnmtted before January 1
1947. Cause (3) of the tender notice stated that "the
terns of |ease can be perused in the Dewan estates office
Jammu before filing of the tenders. No excuse of _ignhorance
as tothe time will be entertained after the acceptance of
the | ease.™
A note containing the ternms on which the |Iands ~would be,
| eased was exhibited for the information of the tenderers in
the office of the lessor. For our present purpose the /only
terms that are relevant are those contained in C auses /4 and
5 of the note. C ause 4 reads :
"According to the terns of the tender, the
| essee shall be the essence of contract. In
case the lessee is 15 days fromthe date of
the acceptance of. the |l ease. The expenses of
the conpletion and Registration of the deed

shall be borne by the | essee. The period of
15 days fixed for the conpl etion and
registration of the | ease deed shall be the
essence of contract. 1In case the lessee is

negligent to get the |lease deed registered,
the | ease shal

673
stand cancelled. The earnest nmoney and the
security, shall also be forfeited.
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A fresh tender for the lands shall be called
for and any loss caused in this connection
shal | be hone by the |essee."

Cl ause 5 says

"The |essee shall, be personally responsible
to get the possession of the | ands under Patta
after the registration of |ease deed. On
getting the possession of the land the |essee
shall get the counter part of the | ease deed
executed fromhis cultivators and deposit the
same in the estates office. And shal |

furnish a certificate for any part of |and
which he keeps for his self-cultivation. He

shall informand deposit fresh counter | ease
deed in case of any change in his cultivators
and shall get  a witten receipt from the

Manager for the sane.”
The respondents tendered in response to the notice calling
for tenders. Their tender was accepted. Alongwith the
tender they deposited a sumof Rs. 1,000 as earnest noney.
Later on they deposited a sum of Rs. 34,000 as security for
the paynment of rent.
No |ease was executed or registered. Fromthe material on

record, it 1is that possible to find Qut as to who was
responsi ble for the non-execution of the lease. But that
aspect is not material for our present purpose. The
landl ord has not. sought to cancel the -contract. The

agreement to lease continued to bein force even after the
period within which the | ease deed had to be regi stered.
Tehsil @ujiranwal |l a becane a part of Pakistan as a result of
partition of India on August 15, 1947. Even hefore the
partition Vidya Wati as well as the respondents had m grated
to I ndia because of the communal disturbances. Considerable
evidence was led in the case to establish that even before
the actual partition of India took place, because of the
serious communal troubles, it was not possible for the
respondents to go to Gujranwalla either to cultivate the
lands or even to collect the rent from those ‘who were
cultivating the |ands. Under those circunstances t he
respondents called wupon Vidya Wati - to refund the,~ anount
deposited as security for the paynent of rent as well as to
pay them a sumof Rs. 2,000 as damages. She declined to
conply with that demand. Thereafter they filed the suit
from which this appeal arises claimng a decree for Rs.
36, 000, Rs. 34,000 as refund of the ampbunt deposited and Rs.
2,000 as damages. Vidya Wati
43--1 S.C. India/71

674
resisted the suit on various grounds. She pleaded that' she
had done all that she was expected to do under the contract.
Therefore the clai mmade agai nst her was not sustainable.
According to her the | ands sought to be | eased were in the
possessi on of the actual cultivators ; she was not required
to evict those cultivators and deliver physical possession
to the respondents. She was only required to deliver the
| andl ord’s possession of the |ands proposed to be |eased.
According to her she had given to the respondents such
possessi on as she coul d have given under the circunstances.
She further pleaded that the doctrine of frustration is not
applicable to |l eases. 1In addition she pleaded that the suit
was barred by Iimtation. She also contended that under the
contract she was entitled to forfeit the anount deposited as
security.
At the trial nost of the contentions advanced by Vidya Wti
were given up. The only issue on which the parties went to
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trial was whether the contract was frustrated because of the
supervening circunstances nentioned earlier. The tria
court rejecting the contention of the plaintiffs came to the
conclusion that Vidya Witi was not expected to deliver
physi cal possession of the properties intended to be |eased.
She had only to give such possession as she had. But at the
sanme time it upheld the contention of the plaintiffs that
the agreenent to | ease was frustrated. |In appeal a Division
Bench of the Hi gh Court of Jammu and Kashmir agreed with the
trial court that the contract referred to in the plaint was

frustrated because of the supervening circumnmstances. It
opi ned that the doctrine of frustration applied to | eases as
wel | . It further held that under the contract Vidya Wati

was expected to deliver actual possession of the property to
the plaintiffs and that she had neither delivered physica
nor even synbolic possession of the same to the plaintiffs.
In the result it affirnmed the decision of the trial court.
Thereafter this appeal has been brought by special |Ieave.
During the pendency of the appeal to the H gh Court
Vi dyawati' di ed and the present appellants were brought on
record as her legal representatives.

The only question that falls for decision in this appeal is
whet her the contract referred to in the plaint has becone
void in view of the circunstances established. In other

words had the performance of the contract becone inpossible
in view of the prol onged and wi despread comrunal troubles
and the |l ong drawn out tension that prevail ed between |India
and Pakistan. The law of frustrationis enbodied in Section
56 of the Contract Act. That section to the extent materia
for our present purpose reads

"A contract to do an act which, after the

contract is nmmde, becones inpossible, or, by

reason of sone event

675
whi ch t he promisor could not prevent,
unl awful , becomes void when the act ' becomes

i npossi bl e or unlawful."

The conclusion of the Division Bench of the Jamu and
Kashmr High Court that Section 56 of the Contract Act

applies to |eases as well cannot be accepted as correct.

Section 56 applies only to a contract. Once a valid |ease
comes into existence the agreement to | ease disappears  and
its place is taken by the lease. It becomes a conpleted
conveyance under which the | essee gets an interest” in the
property. There is a clear distinction between a conpl eted
conveyance and an executory contract. Event s whi ch
di scharge a contract do not invalidate a concluded transfer

see Raja Dhruv Dev Chand v. Harnohinder Singh  and anr(1).

In view of that decision the view taken by sone of the /Hi gh
Courts that Section 56 of the Contract Act applies to |eases
cannot be accepted as correct. Further the Engl i sh
deci si ons bearing on the point can have no further

rel evance.

But in this case there was no | ease. There was only an
agreenent to | ease. As seen earlier, the agreenent between
the parties was that the properties in question should be
| eased to the plaintiffs for a period of three years. Such
a lease could not have been validly nade except wunder a
regi stered instrument. As seen earlier the contract between
the parties provided that the |ease deed should be
registered within 15 days fromthe date of the acceptance of

the tender. For one reason or the other, the contenplated
| ease deed was neither executed nor registered. Therefore
we have before us only an agreenent to |lease and not a
| ease. Such an agreenent cones within the scope of Section
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56 of the Contract Act.
We agree with the trial court that under the terns of agree-
ment Vidya Wati was not expected to deliver actua
possession of the properties sought to be |[eased. The
contract between the parties provided that

"The | essee shall be personally responsible to

get the possession of the lands wunder Patta

after the registration of |ease deed".
In our opinion on this point the conclusion of the appellate
court is not sustainable. But in fact as found by the tria
court as well as by the appellate court, it was inpossible
for the plaintiffs to even get into Pakistan. Both the
trial court as well as the appellate court have found that
because of the prevailing circunstances, it was inpossible
for the plaintiffs to either to take possession of the
properties intended to be leased or even to collect rent
(1) [1968] 3 S. C. R 339.
676
from the cultivators. For that situation the plaintiffs
were not. _responsible in any manner. As observed by this
Court in Satyabrata Ghose v. Migneeram Bangur and Co. and
anr (1), the doctrine of frustration is really an aspect or
part of the |aw of discharge of contract by reason of
superveni ng unpossibility or illegality of the act agreed to
be done and hence cones within the purview of Section 56 of
the Indian Contract Act. The view that Section 56 applies
only to cases of physical inpossibility and that where this
section is not applicable recourse can be had to the
principles of English |aw on the subject of frustration is
not correct. Section 56 of the Indian Contract  Act |ays
down a rule of positive law and 'does not leave the, nmatter
to be deternined according to the intention of the parties.
The inmpossibility contenpl ated by Section 56 of the Contract
Act is not confined to something which is not | humanly
possible., If the performance, of a contract becones im
practicable or useless having regard to the object and
purpose the parties had in view then it nust be held that
the performance of the contract has becone, inpossible. But
the supervening events Should take &way the basis of the
contract and it should be of such a character that it
strikes at the root of the contract.
From the facts found in this case it is clear that the
plaintiffs sought to take On Ilease the properties in
guestion with a enjoy those properties either by personally
cultivating sub-leasing themto others. That object becane
because of the supervening events. Further the terns of the
agreement between the parties relating to taking possession
of the properties also becone inpossible of  perfornmance.
Therefore we agree with the trial court as well as the
appel l ate court that the contract had becone inpossible of
per f or mance.
in the result this appeal fails and the same is disnissed.
But taking into consideration the fact that both the
plaintiffs as well as the defendant had becone the victimof
ci rcunst ances whi ch were beyond their control, we direct the
parties to bear their own costs in this appeal
V. P. S Appeal dism ssed
(1) [1954] s. C R 310.
677




