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ACT:

Constitution of |India, Art. 314-All India Services Act,
1951-The Indian Police Service (Recruitnent) Rules 1954; The
Al'l India Services (Discipline and Appeal) Rules 1955; G vi
Services (C assification, Control and Appeal) Rules, 1930,
r. b55-Appellant recruited tothe Indian Police in 1937-
Enquiry ordered agai nst hi mand suspensi on under 1955 Rul es
I f valid-Wether he becanme nmenber of Indian Police  Service-
Therefore if governed by service conditions accordingly.

HEADNOTE:

The appellant was appointed to the Secretary of State,
Service known as the Indian Police in 1937. On June 29,
1965 while he was working as a Deputy lnspector-General of
Police in Bihar, an order was nmade, by the State ~Governnent
placing him under suspension pending an —enquiry. Later,
this order was partially anended by the Central Governnent
which itself passed an order of suspension in view of -the
pendi ng enquiry. The appellant chall enged these orders by a
wit petition It was contended by himthat —he had never
become a menber of the Indian Police Service ~which was
constituted in August 1947, therefore the Al India Service
(Discipline and Appeal) Rules, 1955, did not apply to him
and consequently the enquiry directed under rr. 4 and 5
could not be instituted agai nst himunder these rules, that
in any case in view of r. 55 of the Cvil Services
(A assification, Control and Appeal) Rules, 1930, ‘which
applied to himby virtue of Art. 314 of the Constitution

the Bihar Governnment had no power to order an enquiry
against himas it was not the authority entitled to pass an
order of disnmissal renpval or reduction in rank; only the
Central Governnment could have, have ordered the inquiry. It
was further contended that if the enquiry itself had been
invalidly instituted, the order of suspension automatically
becanme invalid. The High Court dism ssed the petition. On
appeal to this Court,

HELD : dism ssing the appeal

On the passing of the Indian | ndependence Act. the appell ant
ceased to be a nenber of the service constituted by the
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Secretary of State but he continued to serve the Governnent
of India and the Province of Bihar, as a result of which
certain rights relating to conditions of service and
disciplinary matters, which were earlier applicable to him
were preserved. At the tinme when the Indian Police (Cadre)
Rul es, 1950, were franmed, the appellant was not a menber of
any regularly constituted service and his position renained
t he sane until, under the I ndi an Police Servi ce
(Recruitnment) Rules, 1954, he was included in the Indian
Police Service and again becane a nenber of a regularly
constituted service; he could be conmpetently included in
that service, because on that date he was only holding a
cadre post, but was not a nenber of any other regular

servi ce. Consequently, ' the contention that the Rules of
1955 did not apply to the appellant nust be rejected,
because, when those Rules cam-- into force, the appellant
was al ready a nmenber of the Indian Police Service. [229 H230
D]

Those persons, who were appointed to the Indian Police under
the Crown before | ndependence, ceased to be nenbers of any
regul arl y con-

225

stituted Service whenthe Indian |Independence Act came into
force in 1947. Under the agreenment that was entered into by
the new Indian Government with the British Governnment,
provi si on was nade that nenbers of the previous Secretary of
State’s Service could continue to serve the CGovernment of
India on a provincial Covernment and certain  rights were
preserved to themif they continued to do so. There was,
however, no provision that theold Secretary of State’'s
Service would continue, so “hat with the passing of the
I ndi an | ndependence Act, Secretary of State’' s Police ceased
to exist. [228 G H|

State of Madras & Anr. v. K M Rajagopalan, [1955] 2 S.C R
541,

R P. Kapur v. Union of India & Anr. [1964] S.C.R | 431

referred to. Under Art. 314 of the Constitution, the right
that continued to enure

to the benefit of the appellant was that the enquiry 'to be
held in his conduct rmust conmply with the requirements of r

55 of the Rules of 1930. An enquiry ordered under the Rules
of 1955 is in no way detrinental to the interest of the
person agai nst whomthe enquiry is held as conpared with an
enquiry under r. 55 of the Rules, of 1930. Under both sets
of Rules, the enquiry could be ordered by the authority
under whom the person concerned happened to be serving, so
that the order made by the Bi har Governnment for enquiry did
not in any way violate the rights which the appellant
possessed wunder r. 55 of the Rules of 1930 and which /were
preserved to him by Art. 314 of the Constitution, The
prelimnary enquiry under r. 55 of the Rules of 1930 was not
required to be initiated or to be held by the Secretary of
State in the case of a menber of an Al India Service, and
it was only at the subsequent stage when the order of  dis-
mssal had to be passed that the Secretary of State was
required to give an opportunity of showing cause to the
of ficer concerned under s. 240(3) of the Government of I|ndia

Act . The |anguage used in r. 55 shows that that rule is
only concerned with the holding of an enquiry and |lays down
the procedure for the enquiry. 1t does not at all deal wth
the question of passing an actual order of disnissal

removal or reduction. It is clear that that rule was
confined to making provision for an enquiry where after, if

an order of dismssal had to be nmade, the appropriate
authority under s. 240(2) of the Governnent of India Act,
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1935 had to take up the proceedings and pass the fina
order. The expression "authority concerned” inr. 55 in
t hese circunstances, nust clearly be i nterpreted as
referring to the authority under which the officer concerned
happens to be serving at the relevant tine. [231 F-232 C
232 A-C

H gh Comm ssioner for India and H gh Conm ssioner for
Pakistan v.1. M Lal. 75 1.A 225. referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI'ON : Civil Appeal No. 2432 of

1966.

Appeal fromthe judgnment and order dated COctober 4, 1966 of
the Patna High Court in Cvil- Wit Jurisdiction Case No. 784
of 1965.

B. C. Ghosh and P. K. Chatterjee, for the appellant.

V. A Seyid Muhanmad and S. P. Nayar, for the respondents.
The Judgrment of the Court was delivered by

Bhar gava, J. The appellant, Tarak Nath Ghosh, was appoi nted
by the Secretary of State for India to the Secretary of
State’'s Service known-as the Indian Police on 25th January,
1937. \When agreenent took place with the British Governnent
for inde-

226
pendence of India, the Central Covernment, on 21st Cctober
1946, in agreenment with a nunmber of Provincial Governments

including the Government of Bihar, constituted another
Service known as the Indian Police Service. “Recruitnent to
this Indian Police Service began on 15th August, 1947, after
India attained Donminion status. Subsequently, on 23rd
January, 1950, the Governor-General,in consultation with the
Provincial Governnents, pronuglated rules for formng a
cadre, for the Police Oficers: The Rules, known 'as the
Indian Police (Cadre) Rules, 1950. came into force on 23rd
January, 1950, and laid down (that a nunber of posts
nentioned in the Schedul e would be treated as cadre / posts
and no cadre post shall be filled otherwi se than by a’ cadre
of ficer. Anongst the cadre officers definedin the Rule.s
were included nmenbers of the Indian Police an of the |ndian
Police Service. On 6th January, 1950, the Constitution of
India cane into force and provision was nade in Art. 312(1)
enpowering Parlianment by |aw to provide for the creation of

one or nmore all India services conmbn to the Union and the
States, and to regulate the recruitnment and conditions of
service of persons appointed to any such service: Article

312(2) laid down that the services known at the comencenent
of the Constitution as the Indian Adm nistrative Service and
the Indian Police Service shall be deened to be services

created by Parlianent under this article. |n pursuance of
the power given to Parliament under this Article, Parlianent
passed an Act for constituting all-lIndia services. That Act

is the All-India Services Act, 1951 (No. 61 of 1951) (here-
inafter referred to as "the Act"). The Act recognised the
exi stence of the two All-India Services mentioned in Art.
312(2) of the, Constitution and, by section 3, enpowered the
Central Governnent, after consultation with the Governnents
of the States concerned, |o nmake rules for the regul ation of
recruitment, and the conditions of service of persons

appointed to ,in All-India Service. Section 4 laid down
that all rules in force i mediately before the comencenent
of the Act and applicable to an All-India Service shal

continue to be in force and shall be deened to be rul es nade
under this Act. In exercise of the powers granted by s. 3
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of the Act, the Central Governnment pronulgated the Indian
Police Service (Recruitnent) Rules, 1954. Under these
Rules, it was laid down that the Indian Police Service was
to consist of the follow ng persons, viz. :-

(a) menbers of the Indian Police;

(b) menbers recruited to the Service before

t he commencenent of these rules; and

(c) persons recruited to the Service in

accordance with the provisions of these rules.
The Rules defined "nmenber of the Indian Police" to nean a
person who, having been appointed to the police service
under the Crown
227
In India, known as the Indian Police, continues on and
after, the comencenment of these rules, to serve under the
Government of India, or aState. Thus, under these Rules,
persons appointed  to the Indian Police, who had been
appoi nted by the Secretary of State and had continued to
serve the Governnment of |ndia, became nenbers of the Indian
Police, ‘and under clause 3 of the Rules, the Indian Police
Service included these menbers of the Indian Pol i ce.
Subsequently, in exercise of the powers conferred by S. 3(1)
of the Act, the Central Covernnent, after consultation wth
,he CGovernnents of the States concerned, made rules for
regulating the discipline inthe Indian Police Service.
These Rules, which were enforced with effect from 1st
Sept enber, 1955, canme to be known as the All-India Services
(Discipline and Appeal) Rules,. 1955 (hereinafter referred
to as "the Rules of 1955"). Rule 4 of these Rules was
amended subsequently on 23rd July, 1960.
On 29th June, 1965, while the appellant was working as the
Deputy Inspector-General of Police in Bihar, an order was
nmade by the State Governnent placing the  appellant. under
suspensi on pending an enquiry. This order was partially
amended by the Central Government by passing an order of
suspensi on of the appellant in~ view of the enquiry
instituted by the State Government. On 13th July, 1965, the
appellant filed a wit petition under Article 226 of the
Constitution in the H gh Court at Patna challenging these
orders passed against him The order for institution of an
enquiry nmade by the State Governnment, which- had been
directed in pursuance of Rules 4 and 5 of the Rules of 1955,
was challenged on two rounds. One ground was that the
appel l ant had never Beconme a nenber of the Indian Police
Service and these Rules did not, therefore,~apply to him so
that no enquiry could be instituted agai nst himunder these
Rul es. The second ground was that, in any case, in view of
Rule 55 of the Cvil Services (O assification, Control and
Appeal) Rules, 1930 (hereinafter referred to as "the  Rules
of 1930") read with Article 314 of the Constitution, the
CGovernment of the State of Bihar had no power “to order
institution of an enquiry against the appellant, even if it
be held the it he had beconme a menber of the Indian Police
Servi ce. The order of suspension was challenged (in the
sole ground that, if ,,he enquiry itself had been invalidly
instituted, the, order of suspension automatically becane
invalid. The High Court dismssed ,he wit petition holding
on both points against the appellant and Consequently, the
appellant has conme up to this Court wunder certificate
granted by the Hi gh Court.
The first contention put forward by | earned counsel for the
appel l ant that the appellant never becanme a nenber of the
Indian Police Service as deenmed to have been created by
virtue of Art. 312(2) of the Constitution has no force. It
is true that the appellant was originally appointed on 25th
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January , 1937 to the Secretary Secretary of State’'s
Service known as the Indian Police and when the
228

I ndian Police Service was first constituted on 21st Cctober,
1946, persons, who were menbers of the Secretary of State’s
Service known as the Indian Police, did not becone nmenbers
of this newWly constituted Indian Police Service. The Indian
Police (Cadre) Rules, 1950 also did not bring about any
nerger of the two Services. Al that those Rules did was to
constitute cadre posts which were to be filled by Oficers
belonging to either the Indian Police or the Indian Police
Service as it existed at that tine. Article 312(2) of the
Constitution sinply provided that the existing Indian Police
Service constituted on 21st October, 1946 shall be deened to
be <created by Parlianment under that Article. Thereafter,
Parliament passed the Al.-India Services Act, 1951 and
under section 3 of +the Act ~the Indian Police Service
(Recruitment) Rul'es, 1954 were promul gated | ayi ng down that
persons, who had been appointed to the Secretary of State’'s
Servi ce-I'ndian Police, were to be.included in the Indian
Police Service. Consequently, fromthe tinme that these
Recrui tment Rules of 1954 cane into force, all persons, who
had been appointed to the Secretary of State's Service-
I ndi an Police, became nmembers of the Indian Police Service,
so that, thereafter, they were governed by the provisions of
the Act and the Rul es franed thereunder.” The subm ssion of
| earned counsel for the appellant was that the provisions in
the Recruitnent Rules of 1954 that the Indian Police Service
shall consist, inter alia, of menbers of the Indian Police,
could not nake them nenbers of the Indian Police Service,
because, under the Act, the only power that was conferred on
t he Central Governnent was to nake Rules regul ating
recruitnment to the Service, and conditions of service of
persons appointed to the Service, and did not enpower the
CGovernment to include within the Service persons who were
al ready menbers of another Service.  The argument has to be
rej ected, because, in our opinion, the provision |aying down
that the Indian Police Service shall consist, inter alia of
menbers of the Indian Police, anbunts to a rule  recruiting
the nenbers of the Indian Police to this -I'ndian Police

Servi ce. It may be mentioned that those persons, who were
appointed to the Indian Police wunder the Crown before
| ndependence, ceased to be nmenbers of any regul arly

constituted Service when the Indian | ndependence Act cane
into force in the year 1947. Wen independence was achi eved
by India, the Secretary of State and the Crown ceased to
have any authority in India, so that no Service of the
Secretary of State or the Crown could continue | thereafter.
Under the agreenent that was entered into by the new -Indian
CGovernment with the British Government, provision was' made
that nenbers of the previous Secretary of State's  Service
could continue to serve the Government of India or a
Provincial Governnent and certain rights were preserved to
them if they continued to do so. There was, however, no
provision that the old Secretary ,of State’'s Service would
continue, so that with the passing of the
229
I ndi an | ndependence Act, Secretary of State’'s Services |ike
the Indian Gvil Service and the Indian Police ceased to
exi st .
The effect of the Indian | ndependence Act on the Secretary
of State’'s Services was considered in detail by this Court
in State of Madras and Another v. K M Rajagopalan (1) and
it was hel d:

"Thus, t he essential structure of t he
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Secretary of State Services was altered and

the basic foundation of the contractual cum

statutory tenure of the service disappeared.

It follows that the contracts as well as the

statutory protection attached thereto cane to

an automatic and legal termnation........... "
The effect of the decision in that case was al so noticed by
this Court in the case of R P. Kapur v. Union of India and
Anot her (1) where this Court held that in the case of K M
Raj agopal an(1) it had been deci ded that

"t he conferral of Independence on I ndi a
br ought about an automatic and | ega
term nation of service on the dat e of
| ndependence. But all persons previously
holding civil  posts in India are deemed to

have been appointed and hence to continue in
service, except those governed by ’'general or
speci al ~ orders or_ arrangements’ affecting
their respective cases. The guarantee about
prior conditions of service and the previous
statutory safeguards relating to disciplinary
action continueto apply to those who are thus
deemed ‘to continue in service but not to
ot hers.™
In the latter case of R P. Kapur(2), the Court proceeded
further to take notice of s. 10 of the l1ndiian |ndependence
Act under which every person appointed by the Secretary of
State to a civil 'service of the Cown in India, who
continued on and after the appointed day to serve under the
CGovernment of either of the new Dom nions or-of any Province
or part thereof, was entitled to receive the sane conditions
of service as respects renuneration, |eave and pension and
the sane rights as respects disciplinary matters or, as, the
case may be, as respects the tenure of his office, or rights
as simlar thereto as changed circunstances may permt as
that person was entitled to innredi ately before the appointed
day, i.e., August 15, 1947. This, it was clearly recognised
by this Court that the Services constituted by the Secretary
of State earlier disappeared with the nassing of the /Indian
| ndependence Act, though persons, who continued to serve
thereafter under the Indian Domi nion or any Province, were
entitled to certainif rights in regard to remnuneration
| eave, pension and disciplinary matters. In view of this
decision, it has to be held that, on the passing of the
I ndi an | ndependence Act, the appellant ceased to
(1) [1955] 2 S.C R 541, 662.
(2) [1964] 5 S.C R 431
230
be a nenber of the Service constituted by the Secretary of
State but he continued to serve the Governnent of India and
the Province of Bihar, as a result of which certain rights
relating to conditions of service and disciplinary natters,
which were earlier applicable to him were preserved. At
the time when the Indian Police (Cadre) Rules were framed,
the appell ant was not a nenber of any regularly constituted
Service and his position remai ned the same until, under the
Recruitment Rules of 1954, he was included in the |ndian
Police Service. Wth effect fromthe date of enforcement of
these Rules, he again became a nmenber of a regularly
constituted service and he could be conpetently included in
that service, because on that date he was only holding a
cadre’ post, but was not a nenber of any other regular
servi ce. Wil e he was sinmply holding a cadre post, there
was no bar to the Central Government naking a Rule under s.
3 of the Act so as to include himin the Indian Police
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Service. Consequently, the first ground of attack on behal f
of the appellant that the Rules of 1955 did not apply to him
nust be rejected, because, when those Rules cane into force,
the appellant was already a menber of the Indian Police
Servi ce which service was governed by those Rul es.

The second round of attack on behalf of the appellant is
based on the contention that under Art. 314 of t he
Constitution the appellant was entitled to the same rights
as respect disciplinary matters, or rights as sinlar
thereto as changed circunstances permitted as the appellant
was entitled to i medi ately before the conrencenent of the
Constitution. According to the appellant i mediately before
the commencenent of the Constitution, he was governed in the
matter of discipline by the Rules of 1930, so that the
rights which he was entitled to under those Rules were
preserved to himunder Art. 314. This proposition is not
di sputed on behal f of the respondents. Wat is, however,

di sputed is the interpretation sought to be put on behalf
of the appellant onr. 55 of "the Rules of 1930. . The
appel | ant' _urged that, under r. 55 of those Rules, an

enqui ry against a nenber of the Indian Police could only be
instituted at the instance of the authority entitled to pass
an order of dismissal, renoval or reduction and by no other

aut hority. On thi's ground, it was urged that until the
I ndi an I ndependence Act cane into force, an enquiry could
only be ordered by the Secretary of State, wher eas,

thereafter, wuntil the enforcement of ‘the Constitution, the
enquiry could be ordered by the Central Government only,
because, during these two periods, the Secretary of State
and the Central Government were the appropriate authorities
entitled to pass orders of dismssal or renoval. W are
unable to accept this interpretationof r.~ 55 urged on
behal f of the appellant. Rule 55 of the Rules of 1930 is as
follows : -
"Wthout prejudice to the provisions of the
Public Servants Inquiries Act, 1850, no order
of di smi ssal
231
renoval or reduction shall be passed on a
menber of a Service (other than-an order based
on facts which have led to his conviction ina
crimnal court or by a Court Mrtial) unless
he has been informed in witing of the grounds
on which it is proposed to take action, —and
has been afforded an adequate opportunity of
def endi ng hinmself. The grounds on which it is
proposed to take action shall be reduced to
the form of a definite charge or charges,
which shall be conmunicated to the person
charged together Wth a statenent of the
al | egations on which each charge is based and

of any other circunstances which it is
proposed to take into consideration in passing
orders on the case. He shall be required,

within a reasonable tinme, to put ina witten
statenent of his defence and to stat- whether

he desires to be heard in person. If he so
desires or if the authority concerned so
direct, an oral inquiry shall be held. At

that inquiry oral evidence shall be heard as
to such of the allegations as are not
admtted, and the person charged shall be
entitled to cross-examine the wtnesses, to
give evidence in person and to have such
wi tnesses called is he may w sh, provided that
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the officer conducting the inquiry may, for
special and sufficient reason to be recorded
in witing, refuse to call a wtness. The
proceedi ngs shall contain a sufficient record
of the evidence and a statement of t he
findi ngs and the grounds thereof."
It is true that the first sentence of this Rule purports to
| ay down the procedure where an order of dismssal, renoval
or reduction is sought to be passed. In the next sentence,
the Rule requires that the rounds on which it is proposed to
take action rmust be reduced to the formof a definite charge
or charges and they nmust be conmunicated to the person
charged, together with other necessary material. The person
charged is then required to put in a witten statement of
his defence within a reasonable tinme and to state whether he
desires to be heard in person. After this stage comes the
mention of the authority who is to take action by |aying
down that, if ~the person charged so desires or if the
authority concerned so directs, an oral inquiry shall be
hel d. The argunent is that the authority concerned referred
to in this sentence must necessarily nean the authority
entitled to pass the order of disnmissal, renoval or
reducti on. We are unable to accept this subm ssion. The
| anguage wused in r. 55 shows that that rule is only
concerned wth the holding of an enquiry and | ays down the
procedure for the enquiry. It does not at. all deal wth
the question of | passing an actual ~ order - of disnissal
renoval or reduction. At the time when the ‘appellant was
appoi nt ed to the  Indian Police, the provision whi ch
prescribed the- authority who could L6Sup.C.I./68-2
232
pass an order of disnmissal in respect of the appellant was
contained in sub-s. (2) of section 240 of the Government of
India Act, 1935, as a result of which the appellant ' could
only be dismssed fromservice by the Secretary of State who
had appointed him Rule 55 of the Rules of 1930, which then
applied to him did not, however, require that the enquiry
under that rule must be initiated by the Secretary of State.
In fact, that rule nmade no nention at all of the authority
who was enpowered to pass the order of dismnissal. On the
face of it, it is clear that that rule was confined to
maki ng provision for an enquiry whereafter, if an order of
di sm ssal had to be nade, the appropriate authority under s.
240(2) of the Government of India Act, 1935 had to take  up
the proceedings and pass the final order. The ~ expressi on
"authority concerned" in r. 55, in these circunstances, nust
clearly be interpreted as referring to the authority tinder
which the officer concerned happens to be serving it the
rel evant tinme. If the officer was serving . under’ the
Governnent of India, the Governnent of India or such officer
thereof as nmay be conmpetent in that behalf would  be the
authority to take proceedi ngs under r. 55 and, in doing so,
to initiate the proceedings also. |If the officer happened
to be service under a Provincial CGovernment, that Governnent
or such officer thereof as nay be conpetent in that behalf
woul d be the authority concerned for initiating and hol ding
the enquiry. Thereafter. of course, if the officer happened
to be a nenber of the Secretary of State's Service, neither
the CGovernment of India nor the Provincial Government could
pass an order of dismssal, ,and, on conclusion of the
enquiry, the report necessarily would 'have to be submtted
to the Secretary of State who al one could pass the order of
di smi ssal . At that stage, the officer was entitled to a
fresh show cause notice under s. 240(3) of the Governnent of
India Act, 1935 as held by the Privy Council in the case of
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H gh Comm ssioner for India and H gh Conmi ssioner for- Paki-
stan v. I. M Lal(l1). It is clear in these circunstances
that the prelimnary enquiry under r. 55 of the Rules of
1930 was not required to be initiated or to be held by the
Secretary of State in the case of a nmenber of an All-India
Service, and it was only at the subsequent stage when the
order of dismssal had to be passed that the Secretary of
State was required to give an opportunity of showi ng cause
to the officer concerned under s. 240(3) of the Governnent
of India Act. 1In this connection, we may take notice of the
fact that the High Court has held that, as a matter of fact
also, prior to the Independence of India, whenever an
enquiry was initiated in the conduct of a nenber of one of
the Secretary of State's Services, the, order was nmade by
the Governnent of India and not by the Secretary of State,
so that even at that time the Secretary of State as well as
the Governnment proceeded on this very interpretation of r.
55 which we are inclined to accept.

(1) 75 1./A 225.

233

The result of the view that we have taken is that, wunder
Art.114 of the Constitution, the right that continued to
enure to the benefit of the appellant was that the enquiry
to be held in his conduct nmust conmply with the requirenents
of r. 55 of the Rules of 1930. W find ‘that an enquiry
ordered under the Rules of 1955 Is in no way detrinmental to
the interest of the person agai nst whomthe enquiry is held
as conpared with an enquiry under r. 55 of ‘the Rules of
1930. The Rules of 1955 lay down the sane type of
opportunity to be given-.as did rule 55 of the Rules of 1930.
Under both sets of Rules, the enquiry could be ordered by
the authority under whom the person concerned happened to be
serving, so that, in the case of the appellant, the order
made by the Governnment of Bihar for enquiry does not in any
way violate the rights which the appellant possessed | under
r. 55 of the Rules of 1930 and which were preserved to him
by Art. 314 of the Constitution. The second ground of
attack al so, therefore, fails.

The appeal is dismissed, but, in the circunstances of this
case, we nmake no order as to costs.

R K P.S. Appeal dism ssed.
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