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CASE NO. :
Appeal (civil) 2662 of 2002

PETI TI ONER
STATE BANK OF SAURASHTRA

Vs.

RESPONDENT:
MS ASHI T SHI PPI NG SERVI CES P. LTD. & ANR

DATE OF JUDGVENT: 12/ 04/ 2002

BENCH:
Syed Shah Mohamed Quadri & S.N. Variava

JUDGVENT:

S. N VARI AVA, J.

1) Leave granted.
2) Heard parties.
3) Briefly stated the facts are as foll ows:

The 1st Respondent is working as an agent for-one Ms PalmQ |
Transportation Pvt. Ltd., C o Ms Santa Shiping Agency P. Ltd.

Si ngapore for their vessel MW Hec Ann which arrived at Kandla port on
20t h June, 1995. The said ship was carrying |ogs of timnmber consigned
to various parties under the following docunents:

"a) Bills of |ading No. HA/9504/47 to 49 dated 30.5.95.

b) I nvoice Nos VB 95003 dated 30.5.95 for US$ 10, 566. 43

- do- Nos. VB 95003/1nt of - do- for US $ 312. 65
- do- Nos. VB 95002 of - do- for-US $ 5,029. 23
- do- Nos. VB 95002/ 1 nt of - do- for US $ 148. 81
- do- Nos. VB 95001 of - do- for US $ 44,539. 65
- do- Nos. VB 95001/1nt of - do- for US $ 1,317.89

$ 61,914. 66"
It appears that the 2nd Respondent sent to the 1st Respondent a Bond
which, inter alia, provided as foll ows:

"The above goods were shipped on the above vessel by

Ms. Matsui and conpany (Hong Kong) Limted Hong Kong

59 pieces (and consign to the order) but relevant bills of
| adi ng has not yet arrived.

We hereby request you to deliver such goods to Ms.
(Vasani Bros) Bhavnagar in accordance with our request.

1. To indemify you and held harnl ess in respect of
any liability loss or damage or whatsoever nature which
you may sustain by reason of delivering the goods of Ms.
Vasani Brothers, Bhavnagar in accordance wth our
request.

2. To pay you on denmand the anobunt of any |oss on
whi ch the Master / agent of the vessel or any other of your
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services or agents whatsoever nay incur as a result of
delivering the goods aforesaid.

XXX XXX XXX
XXX XXX XXX
6. To produce and deliver to you the Bills of lading for

the above goods duly endorsed as such as docunents shal
have arrived.

XXX XXX XXX
XXX XXX XXX"

On the said Bond the follow ng notation appears with the stanp of the
Appel | ant Bank and the signature of their Manager

"We the undersigned hereby join.in the above indemity

and jointly and severally guarantee due perfornmance of

the above contract and accept all the formalities expressed
t herein.

Sd/ -
Stanp and Si gnature of Bank."

4, The 1st Respondent claimthat on the basis of this Bond they
i ssued a Delivery Meno dated 14th June, 1995 to the 2nd Respondent.
2nd Respondent thereafter took delivery of the cargo. It further
appears that the 2nd Respondent never delivered to the 1st Respondent
the duly discharged bills of lading.

5. The 1st Respondent therefore wote a letter dated 31st August,
1995 to the Appellants, terming the docunent as an indemnify

guarantee. The 1st Respondent stated, in the latter, that if the bills of
| adi ng were not delivered they would invoke the guarantee. The

Appellant replied to the said letter by the letter dated 16th Septenber,
1995 and asked for copy of the Bond and delivery Orders. Furt her
correspondence thereafter took place between the parties. The 1st
Respondent then filed a sumary Suit under Order 37 of the Code of

Cvil Procedure. They clained a sumof Rs. 21,08,813.32 with interest

of Rs. 1,62,450.02 upto filing of the suit and further interest fromdate
of Suit till paynent.

6. The Appel |l ants and the 2nd Respondent fil ed applications for

| eave to defend. The 2nd Respondent has not cone up in Appeal to
this Court. W are thus only concerned with the application for |eave
to defend filed by the Appellants.

7. In the application for |leave to defend the Appellant, inter alia,
contended that the suit was for recovery of the price of the goods and
the interest on the said anbunt. They contended that the Court at
Gandhi dham had no jurisdiction. They also contended that the

docunent was an indemmity bond and the 1st Respondent shoul d thus
prove that they had suffered a | oss. They pointed out that-in the

Pl ai nt the 1st Respondent had not averred that they had suffered any

| oss or damage. It was, inter alia, averred as follows:

“"In this connection it is subnitted that the so called and

all eged bond is not Bank Cuarantee or Cuarantee Bond

and it is only Indemity Bond. The said Bond purported to

have been signed by the defendant No. 2 in favour of the

plaintiff and countersigned by the Manager of the

def endant No. 1 of Bhavnagar Station Branch which is in

flagrant violation of the Bank’s Procedure as it was never

entered in the Bank’s record nor Controller’s permnission or

sanction was obt ai ned. It is submitted that the Branch
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Manager has exceeded his powers and all eged i ndemity

bond is not binding on the defendant No. 1. It therefore

| eads to the suspicion that the sanme is fraudulently
obtained by the plaintiff in collusion with the defendant No.
2 and also with assistance of the then Branch Manager of

the said Branch.

XXX XXX XXX
XXX XXX XXX

Wthout prejudice to the avernents made herei nbefore and
herei nafter and maki ng no adm ssi on of what so ever

nature it is submtted that the Bhavnagar (nmain) Branch
had received an inquiry fromthe negotiating Bank about
certain discrepancies noticed in the Bank docunents
submitted by the beneficiary Ms. Mtui & Co., and
therefore, they sought the confirmation of the said Branch
whet her-the bill withthose discrepancies could be

negoti ated. As this defendant/opener of the I/C was not
accepting the discrepancies, the said negotiating Bank was
advi sed not to negotiate the bills under the L/C. Thought
the L/ C was established by the defendant No. 1 the

negoti ati ng Bank was advi sed not to negotiate the
documents. Therefore, there is no liability arises of this
def endant of what soever nature."”

Thus it is to be seen that the Appellant had, anmongst ot her
contentions, averred that a fraud had been nade on them by the 1st
Respondent in collusion with the 2nd Respondent and their Manager

They al so averred that they had refused to negotiate L/C as there were
di screpanci es. No rejoinder was filed by the 1st Respondent. Thus
there was no denial of these avernents.

8. The trial Court by an Order dated 30th Cctober, 1996 refused
| eave to defend. The trial Court held that the Appellant had not raised
any triable issue. It, inter alia, held as foll ows:

"that facts clearly show that bank has categorically given a
guarantee and so no triable issue is arising, and therefore,
provi sions of Order 37 of CPC specifically applies to'the
suit of the plaintiff and these facts are supported by the
decision reported in AIR 1990 Patna Page-221. Further, it
is not the say of the Defendant that the plaintiff has
conmitted fraud and for that reason it cannot also stop the
paynment under the Bank Guarantee and that this fact has

al so been deni ed by Defendant No. 2 and has stated that

the plaintiff has not colluded with Defendant No. 2-and as
only on the imaginary facts, it cannot be said that the
fraud has been commtted."

9. Both the Appellants and the 2nd Respondent then fil ed Revisions
before the H gh Court of CGujarat at Ahnmedabad. Both those Revisions
cane to be dismssed by the i mpugned Order dated 18th April, 2002.

The High Court also held that no triable issue had been raised. The

H gh Court held that the defence sought to be raised was "nothing but

a shant'.

10. The aw on the subject is well settled. 1In the case of Mechal ec
Engi neers & Manufacturers v. Basis Equi pment Corporation reported in
AR (1977) SC 577, it has been held that the question of granting

| eave to defence has to be considered in the Iight of follow ng
princi pl es:

a) If the defendant satisfies the Court that he has a good
defence to the claimon its merits the plaintiff is not
entitled to | eave to sign judgnent and the defendant is
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entitled to unconditional |eave to defend.

b) If the defendant raised a triable issue indicating that
he has a fair or bona fide or reasonabl e defence although

not a positively good defence the plaintiff is not entitled to
sign judgnent and the defendant is entitled to

uncondi tional |eave to defend.

c) If the defendant discloses such facts as may be
deened sufficient to entitle himto defend, that is to say,
al t hough the affidavit does not positively and i mediately
make it clear that he has a defence, yet, shows such a

state of facts as leads to the inference that at the trial of
the action he may be able to establish a defence to the
plaintiff's claimthe plaintiff is not entitled to judgment and
the defendant is entitled to leave to defend but in such a
case the Court may-in its discretion inpose conditions as

to the tine or node of trial but not as to paynment into

Court or furnishing security.

d) ['f the defendant has no defence or the defence set

up is illusory or sham or practically nmoonshine then
ordinarily the plaintiff is entitled to | eave to sign judgnent
and the defendant is not entitled to | eave to defend.

e) If the defendant has no defence or the defence is
illusory or shamor practically noonshine then although
ordinarily the plaintiff is entitled to | eave to sign judgnent,
the Court may protect the plaintiff by only allow ng the
defence to proceed if the amount clainmed is paid into Court

or otherw se secured and give |l eave to the defendant on

such condition, and thereby show nercy to the defendant

by enabling himto try to prove a defence.

11. In the case of Raj Duggal v. Ramesh Kumar Bansal reported in
Al R (1990) SC page 2218, it has been held that |eave to defend nust

be declined where the Court is of (the opinion that grant of |eave would
nerely enabl e the defendant to prolong the litigation by raising

unt enabl e and frivol ous defences. It has been held that the test is to
see whether the defence raises a real issue and not a sham one. It
has been held that when there is a plausible defence | eave 'to defend
must be granted. It has been held that if there is a disputeas to the
nmeani ng of a docunment or uncertainty as to the amount actually due

or the facts are of such a nature as to entitle the defendant to
interrogate the plaintiff or to cross-examne his wtness | eave should
not be deni ed.

12. In this case, as already set out hereinabove, there is a dispute
as to whether the docunent is a guarantee or nerely an Indemity.

The 1st Respondent terned the docunent to be an

i ndemmi ty/ guarantee. The Appel |l ants denied that the document was a
Guarantee. On the face of it the docunent appears to be an

Indemmity and not a Guarantee. The Court was therefore required to
consi der the nature and neaning of the document. This by itself
necessitated granting of |eave to defend.

13. Further this is a docunent given by the 2nd Respondent to the 1st
Respondent . On this docunent, contrary to the normal practice, the
Manager of the Appellant Bank has nerely affixed the stanmp of the
Appel | ants and signed under a paragraph which states that they had
joined in the indemity. The Appellants had also set out in their
application for |leave to defend that the docunents subnmitted to the
negoti ati ng Bank were not negotiated as there were discrepancies in

t hose docunents. To this avernment there was no reply or denial by

the 1st Respondent. The Appel | ants have made serious all egations of
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fraud and col | usion. They had stated that such a docunent did not
exist in their records. This was not a defence which could be
characterised, at this stage, as shamor illusory or practically
noonshi ne. These triable issues should not have been sunmarily
rejected by the trial Court and/or the H gh Court.

14. As stated above, prima facie, the docunent appears to be an
Indemmity Bond. |In cases of Indemities the question of maki ng good
the loss arises only when there is proof that loss is suffered. In this
behal f the wording of Order 37 are relevant. Rule 1 of Order 37 reads
as follows:

"1. Courts and classes of suits to which the Oder is
to apply.- (1) This order shall apply to the follow ng
Courts, nanely:-

(a) Hi gh Courts, City Cvil Courts and Courts of
Smal | Causes; -and
(b) Q'her Courts:

Provided that in respect of the Courts referred to in
clause (b), the Hi gh Court may, by notification in the
Oficial Gazette restrict the operation of this Order only to
such categories of suits-as it deens proper, and may al so,
fromtinme to tinme, 'as the circunstances of .the case my
require, by subsequent notification in the Oficial Gazette,
further restrict, enlarge or vary, the categories of suits to
be brought under the operation of this Oder as it deens
pr oper.

(2) Subject to the provisions of sub-rule (1), the O der
applies to the followi ng classes of suits, namely:-

(a) suits upon bill of exchange, hundies and
promni ssory notes;

(b) suits in which the plaintiff seeks only to
recover a debt or |iquidated denand in noney
payabl e by the defendant, with or wthout

i nterest, arising,-

(1) on a witten contract; or

(ii) on an enactnent, where the sum sought
to be recovered is a fixed sum of noney

or in the nature of a debt other than an
penal ty; or

(iii) on a guarantee, where the clai magainst
the principal is in respect of a debt or
i qui dated denand only."

It is to be seen that under sub-rule (2)(iii) of Rule (1) of Oder 37 a
claimcould be nade on the basis of a guarantee. Significantly O der
37 CPC does not provide for a claimbased on an I ndemity Bond.

The reason is obvious. In cases of clains on Indemity Bonds the | oss
woul d first have to be proved. Thus a sumary procedure cannot be
adopted in such cases.

15. M. Chidanmbaramrelied upon the case of G| & Natural Gas
Corpn. Ltd. v. SBI, Overseas Branch reported in (2000) 6 SCC 385. In
this case the question was whether | eave to defend could have been
granted in a sunmary suit based on an unconditional bank guarantee.
This Court held that such bank guarantees rmust be honoured unl ess
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fraud had been pl ayed. This Court held that in the absence of any
fraud | eave to defend should not be granted in cases of unconditiona
bank guarantees. There can be no dispute with the above proposition
However, this decision is based on the |aw regardi ng unconditiona
bank guarantees. Courts have consistently held that unconditiona
bank guarant ees nmust be honoured by the banks. |In the present

case, it is not clear whether the docunent is an indemity or a
guarantee. In any event, there is no unconditional bank guarantee.
Even if the docunment is held to be a guarantee it is only on proof of
loss. Also in this case fraud has been all eged. Thus the authority is
of no assistance to the 1st Respondent.

16. In our view, for the aforesaid reasons, |eave to defend coul d not
have been refused to the Appellants. W therefore set aside the

i mpugned Judgment dated 18th April, 2001 and the trial Court Order

dated 30th Cctober, 1996 and grant the Appellants |eave to defend the
suit. They shall file their witten statement within a period of 8 weeks
fromtoday. The parties are at liberty to disclose documents within 4
weeks thereafter. The parties are at liberty to apply to the trial Court
for expeditious hearing of the suit.

17. M. Chi danmbaram al so-relied upon the authority in the case of
Kam esh Kohli v. Escortrac Finance & Investment Ltd. reported in
(2000) 1 SCC 324. I'n this case it has been held that | eave to defend
could be granted to one of the defendants and not the others. It was
held that the Court was not obliged to grant |eave to defend to other
def endants nerely because | eave to defend is granted to one of the

def endants. W clarify that the | eave to defend has been granted only
to the Appellants. ‘The 2nd Respondent is not before this Court. W
have not considered the case of the 2nd Respondent. Merely because

| eave to defend is granted to the Appellant does not necessarily nean
that the 2nd Respondent is also to be entitled as of right to |leave to
defend. W also clarify that all observations nade herein are prim
facie and that they shall not be taken into account at the final hearing
of the Suit.

18. The Appeal stands di sposed of accordingly. /There shall be no
order as to costs.

N

(SYED SHAH MOHAMVED QUADRI )

J.
(S. N. VAR AVA)

April 12, 2002




