http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 21

CASE NO. :
Appeal (civil) 1197 of 2005

PETI TI ONER
M s Vi kram Cenent

RESPONDENT:
Commi ssi oner of Central Excise, | ndore

DATE OF JUDGVENT: 24/08/2005

BENCH
B.P. SINGH & S. H KAPADI A

JUDGVENT:

JUDGVENT

ORDER
W TH

SLP (C) No.23205 of 2003, C.A. Nos.3422, 4120-
4122, 4149 to 4153, 7175-7189 of 2004, AND C. A.
Nos. 1815, 1613, 2318-2320 of 2005.

In this group of civil appeal s/special |eave petition
qguestion of admissibility of credit of the duty paid on "inputs"
nanel y, expl osives, lubricating oils and welding el ectrodes as
al so the question of adm ssibility of credit on "capital goods"
nanely, |inestone crusher, mning equi pnent etc. under Cenvat
Credit Rules, 2000, 2001 & 2002 arise for deternmination.

Si nce common questions of |aw and fact arise for
determ nation, the above civil appeals are clubbed together
For the sake of convenience, the facts in Cvil Appeal No.1197
of 2005 are nentioned herei n below

Three show cause notices dated 26.8.2000, 10.2.2003
and 29.1.2003 were issued by the departnment to the assessee
proposing to disallow the credit on aforestated itens on the
ground that they were used for extraction of linmestone in the
m nes and not within the factory in which cenent (fina
product) was manufactured by the assessee. The assessee
replied to each of the above three show cause notices by which
it submitted that the substantive definition of "input" as per
clause (d) of rule 57AA of Central Excise Rules, 1944;  rule
2(f) of the Cenvat Credit Rules, 2001 and rule 2(g) of Cenvat
Credit Rules, 2002 was in pari-materia and was not different
fromthe definition of "input" under erstwhile rules 57A and
57B of Central Excise Rules, 1944. According to the assessee,
there was no difference between the Mdvat schenme and the
Cenvat schene as far as the substantive definitiontof "input"
was concerned. According to the assessee, the Cenvat schene
was nore broad-based as conpared to the earlier Mdvat
schene.

The assessees are engaged in the manufacture of cenent
and clinker falling under chapter 25 of Central Excise Tariff
Act, 1985. They use expl osives, wel ding el ectrodes, |ubricating
oil and crusher for extraction of |inestone and crushing in the
m nes adjacent to the cement factory of the assessees. Being
aggrieved by the order dated Cctober 30, 2003 confirmng the
denmand, the assessees preferred appeals to the Conmi ssioner

(Appeal s).
By order dated 27.2.2004, the Comm ssioner (Appeals)
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took the view that the Cenvat credit was adm ssi ble only when

the inputs or the capital goods were used by the manufacturer
within the factory prem ses and since the above goods were

used in the mnes adjacent to the factory premni ses, the assessees
were not entitled to the credit on the aforestated goods.

Aggri eved by the said order of the conm ssioner dated
27.2.2004, the assessees filed appeals before the Custons,
Exci se & Service Tax Appellate Tribunal, New Del hi.
Fol | owi ng the judgnent of the Division Bench of this Court in
the case of Comm ssioner of Central Excise, Jaipur v. J.K
Udai pur Udyog Ltd. reported in 2004 (171) ELT 289, the
tribunal held that input credit was not available for the reason
that the above goods nanely expl osives, |ubricating oil
wel di ng el ectrodes & crusher were not used within the factory;
that the same were used in-the nines |ocated outside the
factory; and consequently, the appeals preferred by the assessee
stood dismissed.” Hence, these civil appeals.

I'n the civil appeals preferred by the assessees, a specific
ground has been taken to the effect that the judgnent of the
Di vi sion Bench of this Court in J.K Udai pur Udyog Ltd.

(supra) was in conflict with a three-Judge bench deci sion of
this Court in Jaypee Rewa Cenent v. Comm ssioner of Centra
Excise, MP. reported in 2001 (133) ELT 3. In the judgnent of
the Division Bench of this Court in J.K- Udaipur Udyog Ltd.
(supra), this Court took the view inter aliathat the Mdvat
schenme was different ‘and distinct fromthe Cenvat schene

wher eas according to the assessees, there was no such

di fference except that Cenvat schenme covered inputs, capita
goods and services and, therefore, the said Cenvat schene was
nore broad-based. |In this connection, it has been urged that
even under rule 57J of the Mdvat schene, l|imnmestone
(intermedi ate product) sent directly to a job worker attracted
credit, which was continued under rul e 57AB(1) of the Cenvat
schene.

The basic issue which arises for deternmination in these
civil appeals is the correctness of the observation nmade vide
para 9 of the Division Bench decision in J.K -Udai pur Udyog
Ltd. (supra) which reads as under: -

"The schenes for MODVAT and CENVAT

Credits being different and in view of the
definition of "input" given in sub-rule (d) of Rule
57AA of the Rules and the onission of a Rule
simlar to Rule 57J, the ratio of Jaypee Rewa
Cenent (supra) can have no application here."

In this case, we are concerned with the period Septenber,
2001 to Cctober, 2002.

The Cenvat scheme which was in operation from
1. 3.2002 was governed by Cenvat Credit Rules, 2002 inserted
by notification no.5/2002-CE (N.T.), dated 1.3.2002. These
rul es replaced Cenvat Credit Rules, 2001 which held the field
from1.7.2001 to 28.2.2002. Prior to 1.7.2001, the Cenvat
schene was in vogue from 1.4.2000 to 30.6.2001 and the
Modvat scheme was in force from1.3.1986 to 31.3.2000.

The rel evant provisions of the Modvat schenme during the
period 1.3.1986 to 31.3.2000 were as follows:
"AA CREDI T OF DUTY PAI D ON EXClI SABLE

GOODS USED AS | NPUTS:
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RULE 57A : Applicability.\026 (1) The provisions of this section
shal |l apply to such finished exci sabl e goods (hereafter, in this
section, referred to as the final products) as the Centra
Government may, by notification in the Oficial Gazette,

specify in this behalf for the purpose of allowing credit of any
duty of excise or the additional duty under section 3 of the
Custons Tariff Act, 1975 (51 of 1975), as mmy be specified in

the said notification (hereafter, in this section, referred to as the
specified duty) paid on the goods used in the manufacture of the
said final products (hereafter, in this section, referred to as the
i nputs).

(2) The credit of specified duty allowed under sub-rule
(1) shall be utilized towards paynent of duty of excise |eviable
on the final products, whether under the Act or under any other
Act, as may be specified in the notification issued under sub-
rule (1) and subject to the provisions of this section and the
conditions and restrictions, if any, specified in the said
notification.

(3) The Central Governnent may al so specify in the
said notification the goods or classes of goods in respect of
which the credit of specified duty may be restricted.

(4) The credit of specified duty under this section shal
be all owed on inputs used in the manufacture of final products
as well as on inputs used in or in relation to the nmanufacture of
the final products whether directly or indirectly and whet her
contained in the final product or not.

(5) Not wi t hst andi ng anyt hi ng contai ned in sub-rule
(1), the Central Governnent nmay, by notification in the Oficia
Gazette declare the inputs on which declared duties of excise or
additional duty (hereinafter referred to as declared duty) paid
shal | be deened to have been paid at such rate or equivalent to
such anbunt as may be specified in the said notification and
allow the credit of such declared duty deened to have been paid
in such manner and subject to such conditions as nmay be
specified in the said notification even if the declared inputs are
not used directly by the manufacturer of final products decl ared
in the said notification, but are contained in the said fina
products.

Expl anati on.\ 027 For the purposes of the sub-rule, it is
clarified that even if the declared inputs are used directly by a
manuf acturer of final products, the credit of the declared duty
shal I, notw thstanding the actual anpbunt of duty paid on such
decl ared inputs, be deened to be equivalent to the anmpunt
specified in the said notification and the credit of the declared
duty shall be allowed to such nmanufacturer

(6) Not wi t hst andi ng anyt hi ng contained in sub-rule
(1), the Central Governnent may, by notification in the Oficia
Gazette, declare the inputs on which the duty of excise paid
under section 3A of the Central Excise Act, 1944 (1 of 1944),
shal | be deemed to have been paid at such rate or equivalent to
such anpbunt as may be specified in the said notification, and
allow the credit of such duty in respect of the said inputs at such
rate or such anmount and subject to such conditions as may be
specified in the said notification

Provi ded that the manufacturer shall take all reasonable
steps to ensure that the inputs acquired by himare goods on
whi ch the appropriate duty of excise as indicated in the
docunent s acconpanyi ng the goods, has been paid under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

21

section 3A of the Central Excise Act, 1944 (1 of 1944).

RULE 57B : Eligibility of credit of duty on certain inputs.\026
(1) Notwi thstandi ng anything contained in rule 57A, the

manuf acturer of final products shall be allowed to take credit of
the specified duty paid on the followi ng inputs, used in or in
relation to the manufacture of the final products, whether
directly or indirectly and whether contained in the fina
products or not, nanely:-

(i) i nputs which are manufactured and used within the
factory of production;

(ii) pai nts;
(iii) i nputs used as fuel
(iv) inputs used for generation of electricity or steam

used for manufacture of final products or for any
ot her purpose, within the factory of production

(v) packi ng materials and materials from which such
packi ng material s are made provided the cost of

such packing materials is included in the value of

the final product;

(vi) accessories of the final product cleared alongwth
such final product, the value of which is included
in the assessabl e val ue of the final product:

Expl anati on.\ 027For the purpose of this sub-rule, it
is hereby clarified that the term’'inputs’ refers only to
such inputs as may be specified in a notification issued
under rule 57A

(2) The manufacturer of ‘the final products shall not be
allowed to take credit of the duty paid on the follow ng goods,
nanel y: -

(i) machi nes, nmachi nery, equi pnent, apparatus, tools,

appl i ances or capital goods as defined in rule 57Q
(other than those used as conponent parts in the
manuf acture of final products), used for any
purpose in the factory;

(ii) packing materials in respect of which any
exenption to the extent of the duty of excise
payabl e on the cost of the packing materials is
bei ng avail ed of for packing any final products;

(iii) packing materials or containers, the cost of which
is not included in the value of the final products
under section 4 of the Act; and

(iv) crates and gl ass bottles used for aerated water.

RULE 57J. Credit of duty in respect of inputs used in an

i nternedi ate product.\027 (1) Notwi thstandi ng anythi ng

contained in these rules, the manufacturer shall be allowed to
take credit of the specified duty paid on inputs described in
colum (2) of the Table bel ow and used in the nanufacture of

i nternedi ate products described in colum (3) of the said Table
recei ved by the said manufacturer for use in or in relation to the
manuf acture of final products described in the corresponding
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entry in colum (4) of the said Table:
TABLE

S.

No.

Description of inputs
Descri ption of

i nternedi ate products
Description of fina
product s

(1)

(2)

(3)

(4)

1

Al'l goods falling within
the Schedule to the
Central Excise Tariff Act,
1985 (5 of 1986), other
than the follow ng,
namel y: -

(i) goods classifiable
under any headi ng of
Chapter 24 of the
Schedul e to the said Act;

(ii) goods classifiable
under headi ng Nos. 36. 05
or 37.06 of the Schedul e
to the said Act;

(iii) goods cl assifiable
under sub- headi ng

Nos. 2710. 11, 2710. 12,

2710. 13 or 2710.19

(except Natural gasoline
iquid) of the Schedule to
the said Act;

(iv) high speed diesel oi
cl assi fiabl e under headi ng
No. 27.10 of the Schedul e
to the said Act.

Al'l goods falling within
t he Schedule to the
Central Excise Tariff
Act, 1985 (5 of 1986),

ot her than the foll ow ng,
namel y: -

(i) goods classifiable
under any headi ng of
Chapter 24 of the
Schedul e to the said Act;

(ii) goods classifiable
under headi ng Nos.

36.05 or 37.06 of the
Schedul e to the said Act;

(iii) goods cl assifiable
under sub-headi ng Nos.
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2710. 11, 2710.12,

2710. 13 or 2710.19
(except Natural gasoline
i quid) of the Schedul e
to the said Act;

(iv) high speed diese
oil classifiable under
headi ng No.27.10 of the
Schedul e to the said Act.

Al'l goods falling within the
Schedule to the Centra
Excise Tariff Act, 1985 (5
of 1986), other than the
foll owi ng, nanely:-

(i) goods classifiable under
any headi'ng of Chapter 24

of the Schedule to the said
Act ;

(ii) goods classifiable under
headi ng Nos. 36. 05 or 37.06

of the Schedule to the said
Act ;

(iii) fabrics of cotton or
man- made fibres falling

wi thin Chapter 52, Chapter
54 or Chapter 55 of the
Schedul e to the Act;

(iv) fabrics of cotton or
man- made fibres falling

wi t hi n headi ng Nos. 58. 01,
58.02, 58.06 (other than
goods falling within sub-
headi ng No. 5806. 20) 60. 01
or 60.02 (other than goods
falling within sub-headi ng
No. 6002. 10) of the
Schedul e to the Act.

(2) The manufacturer of the final products shall take
credit under sub-rule (1) only if the internediate products are
manufactured in a factory as a job work in respect of which the
exenption contained in the notification of the Governnent of
India in the Mnistry of Finance (Departnment of Revenue)

No. 214/ 86- Central Exci ses, dated the 25th March, 1986, has
been avail ed of.

(3) The credit under sub-rule (1) shall be allowed only
if the internmedi ate products received by the manufacturer of the
said final products are acconpani ed by any of the docunments as
speci fied under rule 57G evidencing the paynent of duty on
such inputs.

AAAA.  CREDIT OF DUTY PAI D ON CAPI TAL
GOODS USED BY THE

MANUFACTURER OF SPECI FI ED

(€00 D]
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RULE 57Q Applicability.\026 (1) The provisions of this section
shal |l apply to goods (hereafter in this section, referred to as the
“final products") described in colum (3) of the Table given
bel ow and to the goods (hereafter, in this section, referred to as

"capital goods"), described in the corresponding entry in
colum (2) of the said Table, used in the factory of the
manuf acturer of final products.

TABLE

S.

No.

Description of capital goods
falling within the Schedule to the
Central Excise Tariff Act, 1985 (5
of 1986) and used in the factory of
the manuf act urer-:

Description of final products

(1)

(2)

(3)

1
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10.

11.

12.

Al'l goods falling under heading
Nos. 82.02 to 82.11.

Al'l goods falling under chapter 84
(other than internal conbustion
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engi nes falling under heading

No. 84. 07 or 84.08 and of a kind

used in notor vehicles, conpressors
falling under headi ng No.84.14 and

of a kind used in refrigerating and
ai rcondi ti oni ng appliances and

machi nery, headi ng or sub-headi ng
Nos. 84. 15, 85.18, 8422.10, 8424.10,
fire extinguishers falling under sub-
headi ng No. 8424.80, 8424.91,

8424.99, 84.29 to 84.37, 84.40,
84.50, 84.52, 84.69 to 84.73, 84.76,
84. 78, expansion val ves and

sol enoi d val ves falling under sub-
headi ng Nos. 8481. 10 of a ki nd used
for refrigerating and airconditioning
appl i ances and nachi nery:

Al'l goods falling under chapter 85
(ot her thanthose falling under
headi ng Nos.85:09 to 85.13, 85.16
to 85.31, 85.39 and 85. 40);

Al'l goods falling under headi ng

Nos. 90. 11 to 90. 13, 90.16, 90.17,

90. 22 (other than for nedical use),
90.24 to 90.31 and 90.32 (other than
of a kind used for refrigeration and
ai rcondi ti oni ng appliances and

machi nery) ;

Conponents, spares and accessories
of the goods specified against S.
Nos.1 to 4 above;

Moul ds and di es;

Refractories and refractory
mat eri al s;

Tubes and pipes and fittings thereof,
used in the factory;

Pol | uti on control equipnent;

Ginding wheels and the |ike goods
falling under sub-heading
No. 6801. 10;

CGoods falling under headi ng
No. 68. 02; and

Lubricating oils, greases, cutting

oi I s and cool ants.

Al'l goods specified in the Schedule to
the Central Excise Tariff Act, 1985 (5 of
1986), other than the follow ng,

namel y: -

(1) all goods falling under Chapter 24;
and

(ii) all goods falling under heading
Nos. 36. 05 or 37.06.
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(iii) ingots and billets of non-alloy stee
falling under sub-headi ng Nos. 7206. 90
and 7207.90, manufactured in an

i nduction furnace unit, whether or not
any ot her goods are produced in such

i nduction furnace, and hot re-rolled
products of non-alloy steel falling under
sub- headi ng Nos. 7211.11, 7211.19,

7211. 30, 7211.52, 7211.59, 7211.60,
7211.92, 7211.99, 7213.90, 7214.90,
7215.90, 7216.10 and 7216.90 on which
duty is paid under section 3A of the
Central Excise Act, 1944 (1 of 1944).

(2)(i) The manufacturer of the final products shall be
all owed credit of the duty of excise or the additional duty
| evi abl.e under section 3 of the Custonms Tariff Act, 1975 (51 of
1975) (hereinafter referred to as "specified duty") paid on the
capi tal  goods.

(ii) The manufacturer availing of the credit may utilize
the sane for paynent of duty of excise payable on the fina
products manufactured in-his factory.

(3) Not wi 't hst andi ng anyt hi ng contained in sub-rule
(1), the manufacturer of the final products shall be allowed
credit of additional duty |eviable under section 3 of the
Custons Tariff Act, 1975 (51 of 1975) on goods falling under
Chapt er headi ng No.98.01 of the first schedule to the said
Custons Tariff Act, to the extent of 75% of the said additiona
duty paid on such goods.

(4) A manufacturer of the final products purchasing
capital goods froma unit situated in-a Free Trade Zone or from
a hundred per cent export-oriented undertaking or froma unit in
an El ectroni c Hardware Technol ogy Park or Software
Technol ogy Parks and using themin nmanufacture of final
products, shall be allowed to take the credit of the specified
duty paid on such capital goods only to the extent of duty which
is equal to the additional duty |eviable on Iike goods under
section 3 of the Custons Tariff Act, 1975 (51 of 1975),
equi valent to the duty of excise paid on such capital goods.

(5) The credit of the specified duty on capital goods
(other than those capital goods in respect of which credit of
duty was all owabl e under any other rule or notification prior to
the Ist day of March, 1977 shall not be allowed if such capita
goods were received in the factory before the Ist day of March
1997.

(6) A manufacturer shall be allowed credit of specified
duty paid on capital goods manufactured by himfor the
manuf acture of final products in his factory.

(7) The credit of the specified duty on capital goods
(other than those capital goods covered under S. Nos.5, 7, 10,
11 and 12 of colum (2) of the Table bel ow sub-rule (1) and
received in the factory on or after the Ist day of January, 1996,
shall not be taken on a date prior to the date on which such
capital goods are installed or, as the case may be, used for
manuf acture of excisable goods, in the factory of the
manuf acture as certified by such manufacturer or a person
desi gnated by himfor this purpose.
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(8) Not wi t hst andi ng anything contained in sub-rule
(7), a nmanufacturer intending to renove the capital goods from
his factory for hone consunption or for export, prior to their
being installed or used, as the case may be, shall be allowed to
take credit on the date on which such capital goods are so
renoved by himfromhis factory on payment of the appropriate
duty of excise leviable thereon as provided in rule 57S.

RULE 57R. Credit of duty not to be allowed or denied or

varied in certain circunmstances and adjustnent in duty

credit.\026 (1) No credit of the specified duty shall be all owed on
capi tal goods which are used exclusively in the manufacture of

final products other than final products which are exenpt from

the whole of the duty of excise |eviable thereon under any
notification where exenption.is granted based upon the val ue

or quantity of clearances nmade in a financial year which are

exenpt fromthe whole of the duty of excise |eviable thereon or

are chargeable to nil rate of duty except when the final product

is either,
(i) cleared to a unit in a Free Trade Zone; or
(ii) cleared to a hundred per cent export-oriented

undert aki ng; or

(iii) cleared to a unit in an El ectronic Hardware
Technol ogy Park or' Software Technol ogy ParKks;

(2) Credit of the specified duty allowed in respect of
any capital goods shall not be denied or varied on the ground
that any internedi ate products have cone into existence during
the course of manufacture of the final product and that such
i nternedi ate products are, for the time being, exempt fromthe
whol e of the duty of excise |eviable thereon or chargeable to ni
rate of duty:

Provi ded that such internedi ate products are specified as
final products in colum (3) of the Table bel ow sub-rule (1) of
rule 57Q

(3) The credit of the specified duty paid on the capita
goods shall be allowed to a manufacturer if the capital goods
are acquired by the manufacturer on | ease, hire-purchase or | oan
agreenment, froma financing conpany subject to the follow ng
procedure, nanely: -

(i) The manufacturer shall file a declarationbefore the
Assi stant Comm ssi oner of Central Excise as
requi red under rule 57T;

(ii) The manufacturer availing credit of the specified
duty paid on capital goods, who has entered into a
fi nancial arrangement, -

(a) for financing the cost of such capital goods
excluding the specified duty, shall produce a

copy of the invoice referred to in rule 57T,

evi denci ng paynment of specified duty al ong

with a copy of the agreenent entered into by
himw th the said financing conpany; or

(b) for financing the cost of such capital goods
i ncludi ng the specified duty, shall produce a
certificate fromthe financing conpany to

the effect that the duty specified on such
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capi tal goods has been paid by the said

manuf acturer to such financing conpany,

prior to paynment of first |ease renta

instal ment or first hire-purchase instal nment
or first instal nent of re-paynment of |oan, as
the case may be, along with a copy of the
agreenment entered into with the said

fi nanci ng conpany.

(iii) The manufacturer and the financing conpany shal
not cl ai mdepreciation under the Incone-tax |aws

on that part of the value of capital goods which
represents the amount of specified duty paid on

such capital goods.

(iv) The rel evant docunents required for the purpose
of availing credit of the specified duty paid on

such capital goods under rule 57T shall bear the

nane of the manufacturer along with that of the

fi nanci ng _conpany.

(4) If a manufacturer of final products has taken credit
on any capital goods and subsequently it so happens that any
refund of the duty paid by the nmanufacturer of capital goods or
i nporter of capital goods, as the case nmay be, is allowed to him
for any reason, then the user manufacturer shall accordingly
adj ust the anpunt of credit in his credit account and if such
adjustment is not possible for any reason, the user manufacturer
shal | pay the ampount in cash equal to the anpunt of refund
allowed to the manufacturer or, as the case may be, to inporter
of capital goods.

(5) If a user manufacturer has taken credit on any
capi tal goods and subsequently it so happens that any additiona
amount of duty is recovered fromthe manufacturer of such
capital goods or inporter of such capital goods, as the case my
be, then the user manufacturer shall be allowed an additiona
credit equal to the anmpunt of such additional anmount recovered.

(6) The provisions of sub-rule (5) shall not apply in
cases where the duty on capital goods has been short |evied or
short paid or has been erroneously refunded by reason of fraud,
collusion or any wilful ms-statenent or suppression of facts or
contravention of any provisions of the Act or the rul es made
thereunder with the intent to evade paynment-of duty.

(7)(i) The additional credit as per sub-rule (5) shall be
al l owed by the proper officer on the basis of a certificate issued
by the Superintendent of Central Excise having jurisdiction
over the factory, or as the case nmay be, by the proper officer in
the custons area, fromwhere such capital goods were
originally cleared

(ii) The said certificate shall indicate full description
of the capital goods, original duty paid and particul ars of the
docunents under which the capital goods were cleared fromthe
factory or, as the case nay be, fromthe custons area and al so
the differential duty recovered fromthe manufacturer or the
i mporter.

(8) No credit of the specified duty paid on the capita
goods shall be allowed, if the manufacturer, clains depreciation
under section 32 of the Incone-tax Act, 1961 (43 of 1961), or
as revenue expenditure under any other provisions of the said
I ncome-tax Act, in respect of that part of the value of capita
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goods whi ch represents the anount of specified duty on such
capital goods."

As st ated above, the Cenvat schene was introduced from
1.4.2000 and has renmined in force till date under Cenvat
Credit Rules, 2001 followed by Cenvat Credit Rules, 2002,
whi ch reads as foll ows: -

" AA. CREDI T OF DUTY PAI D ON EXCI SABLE

GOODS  USED AS | NPUTS OR

CAPI TAL GOODS

RULE 57AA. Definitions.\026 For the purpose of this section, -
(a) "capital goods" neans \026

(i) all goods falling under- Chapter 82, Chapter 84,
Chapt er 85, Chapter 90, heading No.68.02 and

sub- headi ng No. 6801.10 of the First Schedule to

the Central Excise Tariff Act, 1985;

(ii) conponents, spares and accessories of the goods
specified at (i) above;

(iii) noul ds and/ di es;
(iv) refractories and refractory materials;

(v) tubes and pipes and fittings thereof, used in the
factory; and

(vi) pol I uti on control equipnent,

used in the factory of the manufacturer of the fina
products.

Expl anation.- For renoval of doubts, it is hereby
clarified that "capital goods" do not include any
equi prent or appliances used in an office.

(b) "exenpt ed goods" neans goods whi ch are exenpt from
the whole of the duty of excise |eviable thereon, and

i ncl udes goods which are chargeable to "Nil" rate of

duty;

(c) “final products" neans exci sabl e goods manufactured or
produced frominputs, except matches;

(d) "input" neans all goods, except high speed diesel oil and

notor spirit, comronly known as petrol, used in or in
relation to the nmanufacture of final products whether
directly or indirectly and whether contained in the fina
product or not, and includes accessories of the fina
products cleared along with the final product, goods used
as paint, or as packing material, or as fuel, or for
generation of electricity or steamused for nanufacture of
final products or for any other purpose, within the factory
of production, and also includes lubricating oils, greases,
cutting oils and cool ants.

Expl anation.- The hi gh speed diesel oil or notor spirit,
conmmonly known as petrol, shall not be treated as an
i nput for any purpose what soever.

RULE 57AB. CENVAT credit.\026 (1) A manufacturer or
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producer of final products shall be allowed to take credit
(hereinafter referred to as the CENVAT credit) of,

(i) the duty of excise specified in the First Schedule to
the Central Excise Tariff Act, 1985 (5 of 1986)

(hereinafter referred to as the said First Schedul e),

| evi abl e under the Act;

(ii) the duty of excise specified in the Second Schedul e
to the Central Excise Tariff Act, 1985, |eviable

under the Central Excise Act, 1944 in relation to

the goods falling under sub-headi ng Nos. 2401. 90,

2404. 40, 2404.50, 2404.99, 5402.20, 5402. 32,

5402. 42, 5402.43, 5402.52, 5402.62, 5703. 90,

8415. 00, 8702.10, 8703.90, 8706.21, 8706.39 and

8711. 20 of the said First Schedul e;

(i) the additional duty of excise |eviable under section
3 of the Additional Duties of Excise (Textiles and
Textile Articles) Act, 1978 (40 of 1978);

(iv) the additional duty of excise |eviable under section
3 of the Additional Duties of Excise (Goods of
Speci al | nportance) ‘Act, 1957 (58 of 1957); and

(v) the additional duty |eviable under section 3 of the
Custons Tariff Act, 1975, equivalent to-the duty of

exci se specified under clauses (i), (ii), (iii) and (iv)
above,

paid on any inputs or capital goods received inthe factory on or
after the first day of April, 2000, including, the said duties paid
on any inputs or capital goods used in the manufacture of

i nternedi ate products, by a job-worker availing the benefit of
exenption contained in the notification of the Governnent of

India in the Mnistry of Finance (Department of Revenue)

No. 214/ 86- Central Excise, dated the 25th March, 1986, vide

GSR No. 547(E) dated the 25th March, 1986, and received by

the manufacturer for use in or in relation to the manufacture of
final products, on or after the first day of April, 2000.

Expl anati on. - For renoval of doubts it is clarified that the
manuf acturer of the final products shall be all owed CENVAT
credit of additional duty |eviable under section 3 of the
Customs Tariff Act, 1975 (51 of 1975) on goods falling under
Chapter heading No.98.01 of the First Schedule to the said
Custonms Tariff Act.

(b) The CENVAT credit may be utilized for paynent
of any duty of excise on any final products manufactured by the
manuf acturer or for paynent of duty on inputs or capital goods
thensel ves if such inputs are renoved as such or after being
partially processed, or such capital goods are renoved as such

Provi ded that while paying duty in the nanner specified
under sub-rule (1) of rule 49 or sub-rule (1) of rule 173G as the
case may be, the CENVAT credit shall be utilized only to the
extent such credit is available on the fifteenth day of a nonth
for payment of duty relating to the first fortnight of the nonth,
and the |last day of a nonth for paynent of duty relating to the
second fortnight of the nonth or in case of a manufacturer
avai l i ng exenption by notification based on val ue of cl earances
in a financial year, for paynent of duty relating to the entire
nont h.
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Expl anati on. -When inputs or capital goods are renoved
fromthe factory, the manufacturer of the final products shal
pay the appropriate duty of excise leviable thereon as if such
i nputs or capital goods have been manufactured in the said
factory, and such renoval shall be made under the cover of an
i nvoi ce prescribed under rule 52A.

(2) Not wi t hst andi ng anything contained in sub-rule

(1)-

(a) credit of duty in respect of inputs or capital goods
produced or manufact ured-

(i) in a free trade zone and used in the
manuf acture of the final products in any
ot her place in India; or

(ii) by a hundred per cent export-oriented
undertaking or by aunit in an El ectronic

Har dwar e ‘Technol ogy Park or Software

Technol ogy Parks and used in the

manuf acture of the final products in any

pl ace in India,

shall be restricted tothe extent which is equal to the
additional duty leviable on |ike goods under section 3 of
the Custonms Tariff Act, 1975 paid on such inputs;

(b) credit in respect of-

(i) the additional duty of excise under section 3
of the Additional Duties of Excise (Textiles
and Textile Articles) Act, 1978 (40 of 1978);

(ii) the additional duty of excise under section 3
of the Additional Duties of Excise (Goods of

Speci al I nportance) Act, 1957 (58 of 1957);

and

(iii) the additional duty under section 3 of the
Customs Tariff Act, 1975, equivalent to the

duty of excise specified under clauses (i)

and (ii) above

shall be utilized only towards paynment of duty of excise
| evi abl e under the said Additional Duties of Excise
(Textiles and Textile Articles) Act, or under the said
Addi tional Duties of excise (Goods of Specia

| mportance) Act, on any final products manufactured by
the manufacturer or for paynment of such duty on inputs
thenselves if such inputs are renoved as such or after
being partially processed.

(c) CENVAT credit of the duty paid on the inputs
shall not be allowed in respect of texturised yarn
(including drawtw sted or draw wound yarn) or

pol yesters falling under headi ng No.54.02 of the said
First Schedul e, manufactured by an i ndependent
texturiser, that is to say, a manufacturer engaged in the
manuf acture of texturised yarn (including drawtw sted
or draw wound yarn) of polyesters falling under heading
No. 54. 02, who does not have the facility in his factory
(including plant and machinery) for manufacture of
partially oriented yarn of polyesters falling under sub-
headi ng No. 5402. 42 of the said First Schedul e.
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(d) credit, in respect of additional duty |eviable under
section 3 of the Custons Tariff Act, 1975 (51 of 1975),

paid on marble slabs or tiles falling under sub-heading

No. 2504. 21 or 2504. 31 respectively of the First Schedul e

to the Central Excise Tariff Act, 1985 (5 of 1986) shal

be allowed to the extent of thirty rupees per square netre.

Expl anati on. - Where the provisions of any other
rule or notification provides for grant of partial or ful
exenption on condition of non-availability of credit of
duty paid on any input or capital goods, the provisions of
such other rule or notification shall prevail over the
provi sions of the rules nmade under this section

RULE 57AC. Conditions for allow ng CENVAT credit.\026 (1)
The CENVAT credit in respect of-inputs may be taken

i medi ately on receipt of the inputs in the factory of the
manuf act ure.

(2) (a) The CENVAT credit i'n respect of capital goods
received in a factory at any point of time in a given financia
year shall be taken only for an anmount not exceeding fifty per
cent of the duty pai'd on-such capital goods in the sane financia
year.

(b) The bal ance of CENVAT credit may be taken in
any financial year subsequently to the financiial year in which
the capital goods were received in the factory of the
manuf acture, provided that the capital goods (other than
conponents, spares and accessories, refractories and refractory
materi al s and goods falling under headi ng No.68.02 and sub-
headi ng 6801. 10 of the First Scheduleto the Central Excise
Tariff Act) are still in the possession and use of the
manuf acturer of final products in such subsequent years.

(c) CENVAT credit may al so be taken in respect of
such capital goods as have been received in the factory, but
have not been installed, before the Ist day of April, 2000 subject

to the condition that during the financial year 2000-2001, the
credit shall be taken for an anmpunt not exceeding fifty per cent
of the duty paid on such capital goods.

II'lustration.- A manufacturer received machi nery on
April 16, 2000 in his factory. CENVAT of two |akh rupees is
paid on this nmachinery. The manufacturer can take credit up to
a maxi mum of one | akh rupees in the financial year 2000-2001,
and the bal ance in subsequent years.

(3) The CENVAT credit in respect of duty paid on the
capital goods shall be allowed to a nanufacturer even if the
capital goods are acquired by the manufacturer on | ease, hire
purchase or | oan agreenment, froma financing conpany.

(4) The CENVAT credit in respect of capital goods
shall not be allowed in respect of that part of the val ue of
capi tal goods which represents the anbunt of duty on such
capi tal goods, which the nmanufacturer clainms as depreciation
under section 32 of the Inconme-tax Act, 1961 (43 of 1961).

(5)(a) The CENVAT credit shall be allowed even if any
i nputs or capital goods as such or after being partially processed
are sent to a job worker for further processing, testing, repair
re-conditioning or any other purpose, and it is established from
the records, challans or menos or any ot her docunent produced
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by the assessee availing the CENVAT credit that the goods are
received back in the factory within 180 days of their being sent
to a job worker. If the inputs or the capital goods are not
received back within 180 days, the manufacturer shall pay an
amount equivalent to the CENVAT credit attributable to the

i nputs or capital goods by debiting the CENVAT credit or

ot herwi se. However, the manufacturer can take the CENVAT

credit again when the inputs or capital goods are received back
in his factory.

(b) CENVAT credit shall also be allowed in respect of
nmoul ds and di es sent by a manufacturer of final products to a
job worker for the production of goods on his behalf and
according to his specifications.

(6) The Conmi ssioner of Central Excise having
jurisdiction over the factory of the manufacturer of the fina
products who has sent the inputs or partially processed inputs
outside hi's factory to a job worker may, by an order in each
renoval  of such inputs or partially processed inputs, and
subj ect to such conditions as he may i npose in the interest of
revenue including the manner in which duty, if leviable, is to be
pai d, allow finished goods to be cleared fromthe premni ses of
the j ob worker.

(7) Where any inputs are used in the final products
which are cleared for export under bond or used in the
i nternedi ate products cleared for export, the CENVAT credit in
respect of the inputs so used shall be allowed to be utilized by
the manuf acturer towards paynent of duty of excise on any
final products cleared for hone consunption or for export on
paynment of duty and where for any reason such adjustnent is
not possible, the nmanufacturer shall be al lowed refund of such
amount subject to such safeguards, conditions and limtations as
may be specified by the Central Government by notification in
the Oficial Gazette. No refund of credit shall, however, be
allowed if the manufacturer avails of drawback all owed under
the custons and Central Excise Duties Drawback Rul es, 1995,
or clains a rebate of duty under rule 12, in respect of such
duty."

From the above quoted rules, we find that the definitions
of the words "input" under the erstwhile Mdvat schene stood
scattered under rules 57A & 57B whereas under the Cenvat
schene, the definition of the words "input" and "capital goods"
have been consol i dat ed.

The rel evant provisions of Cenvat Credit Rules, 2001 are
as follows:

"Rule 2. Definitions.\027In these rules, unless the context
ot herwi se requires, -

(b) "capital goods" neans, -
(1) all goods falling under Chapter 82, Chapter
84, Chapter 85, Chapter 90, heading
No. 68. 02 and sub-headi ng No. 6801. 10 of
the First Schedule to the Tariff Act;

(ii) conponents, spares and accessories of the
goods specified at (i) above;

(iii) noul ds and di es;

(iv) refractories and refractory material s;
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(v) tubes and pipes and fittings thereof;
(vi) pol | ution control equipnment; and

(vii) st orage tank,

used in the factory of the manufacturer of the fina
products, but does not include any equi prent or
appl i ance used in an office,

(d) "final products" neans exci sabl e goods
manuf actured or produced frominputs, except matches;

(f) "input" nmeans all goods, except high speed diese
oil and notor spirit, comonly known as petrol used in

or inrelation to the manufacture of final products

whet her directly or indirectly and whether contained in
the final product or not, and includes lubricating oils,
greases, cutting oils, coolants, accessories of the fina
products cleared along with the final product, goods used
as paint, or _as packing nmaterial, or-as fuel, or for
generation of electricity or steamused for manufacture of
final products or for any other purpose, within the factory
of producti on.

Expl anation 1. \026 The hi gh speed diesel oil or
notor spirit, commonly known as petrol, shall not be
treated as an input for any purpose what soever.

Expl anation 2. \026 I nputs include goods used in the
manuf acture of capital goods which are further used in
the factory of the manufacturer

(9) "manuf acture” or "producer” in respect of goods
falling under Chapter 62 of the said First Schedul e shal

i nclude a person who is liable to pay the duty of excise

| evi abl e on such goods under sub-rule (3) of rule 4 /of the
Central Excise (No.2) Rules, 2001.

To the sane effect are the Cenvat Credit Rules, 2002:

"Rule 2. Definitions.\027In these rules, unless the context
ot herwi se requires, -

(b) "capital goods" neans, -
(i) all goods falling under Chapter 82, Chapter
84, Chapter 85, Chapter 90, heading
No. 68. 02 and sub-headi ng No. 6801. 10 of
the First Schedule to the Tariff Act;
(ii) pol | ution control equipnment;

(iii) conponents, spares and accessories of the
goods specified at (i) and (ii) above;

(iv) noul ds and di es;
(v) refractories and refractory materi al s;
(vi) tubes and pipes and fittings thereof; and

(vii) st orage tank,

used in the factory of the manufacturer of the fina
products, but does not include any equi prent or
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appl i ance used in an office,

(e) “final products" neans exci sabl e goods
manuf actured or produced frominputs, except matches;

(9) "input" means all goods, except high speed diese
oil and notor spirit, comonly known as petrol used in

or inrelation to the manufacture of final products

whet her directly or indirectly and whether contained in
the final product or not, and includes lubricating oils,
greases, cutting oils, coolants, accessories of the fina
products cleared along with the final product, goods used
as paint, or as packing material, or as fuel, or for
generation of electricity or steamused for manufacture of
final products or for any other purpose, within the factory
of producti on.

Expl anation 1..1026 The hi gh speed diesel oil or
notor spirit, commonly known as petrol, shall not be
treated as an input for any purpose whatsoever.

Expl anation 2. \026 I nputs include goods used in the
manuf acture of capital goods which are further used in
the factory of the manufacturer

(h) "manufacture"” or "producer" inrespect of goods
falling under Chapter 61 or 62 of the First Schedule to
the Tariff Act shall include a personwho is liable to pay

the duty of excise leviable on such goods under sub-rule
(3) of rule 4 of the Central Excise Rules, 2002."

M. Lakshm kumaran, |earned counsel for the assessee

submits that explosives, lubricating oils, welding el ectrodes and
crushers are used by the assessee in the manufacture of an

i nternedi ate product (limestone) which in turn is used in the
manuf acture of the final product (cenent) and, therefore, the
said items were eligible for credit in terms of rule 57A and rul e
57B of the Mddvat schene as laid down by a three-Judge bench
decision in the case of Jaypee Rewa Cenent (supra). He

submits that the expl osives, lubricating oil and wel ding

el ectrodes constituted "inputs” in terns of rule 57B(1) (i) of the
Modvat schene; that, under rule 57A(4), nodvat credit was

adnmi ssible on inputs used in the manufacture of final products

as well as on inputs used in or in relationto the nmanufacture of
the final product, whether directly or indirectly and whet her
contained in the final product or not; that the explanation
contained in rule 57A was nmeant to enl arge the neaning of the
word "input" and it did not in any way restrict the use of the
input within the factory premses nor did it require the inputs to
be brought into the factory prem ses at any point of tine. |In
this connection, reliance was placed on the three-Judge bench
decision in the case of Jaypee Rewa Cenent (supra). Learned
counsel further submits that the definition of the word "input"
under clause (d) of rule 57AA of the Cenvat Schene, 2000

was in pari-materia to the definition of "input" under the
erstwhile rule 57A and rule 57B of the Mddvat Schene and,
therefore, the decision of the three-Judge bench of this Court in
the case of Jaypee Rewa Cenent (supra) on the point of

adm ssibility of credit in respect of explosives used for mning
of limestone (internmediate product) outside the cenent factory

of the assessee was applicable with equal force to the instant
case involving the question of adm ssibility of Cenvat credit in
respect of the same goods used for the same purpose. |In this
connection, it was further submtted that the essential condition
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to be satisfied for the purposes of taking credit under both the
Schenes was that the input should have been used in or in
relation to the manufacture of final product. Learned counse
submits that the said condition finds place in rule 57B of the
Modvat scheme as well as in clause (d) of rule 57AA of the

Cenvat schene followed by rule 2(f) of the Cenvat Credit Rul es

of 2001 followed by rule 2(g) of the Cenvat Credit Rul es of

2002 and, therefore, it was subnitted that the Cenvat schene

was in pari-materia to the Mddvat scheme and to that extent, the
deci sion of the Division Bench in the case of J.K Udai pur

Udyog Ltd. (supra) needed reconsideration. Learned counse
submits that the goods nmentioned in clauses (i) to (vi) of rule
57B(1) as it then stood, also had to satisfy the test enbodied in
the substantive part of the definition in rule 57(B)(1), nanely,
of it being used in or in relation to the manufacture of fina
product. According to the learned counsel, explosives,
lubricating oil and welding electrodes fell in the substantive
part of the definition of rule 57B(1) and even if they are to be
treated as falling part within the inclusive part in clauses (i) to

(vi) of .rule 57B(1), still they have to conply with the basic test
of being used-in or in relation to the manufacture of fina
product .

Lear ned counsel next submits that rule 57J of the Mdydvat
schene has been incorporated in rule 57AB of the Cenvat
schene under which a nanufacturer of an internedi ate product
like |inmestone can be equated to a job worker. In this
connection, reliance was placed on the Crcul ar of CBEC dated
29.8.2000 to show that Cenvat is-really in substance an

ext ensi on of the Mdvat schene:

Learned counsel further urged that applying the test of

functional integrality, the assessee was entitled to credit in
respect of "inputs" as the mining area and the cenent factory
were totally inter-dependent on each other. It was urged that a
captive mne al ways supports the manufacturing of cement and,
therefore, the mning operations fornmed part of the

manuf acturing activity. In this connection, |earned counse
submits that the condition of "use" within the factory of
production in section 2(g) is applicable only-in respect of

goods, like furnace oil, used for generation of electricity, which
inturn is required to be used for producing the final products or
for any other purposes within the factory of production.

Learned counsel subnmits that production of captive input 1like
electricity under rule 2(g) has to be used in the manufacture of
final product or for any other purposes within the factory of
production. Learned counsel submits that the electricity
produced captively has got to be used in the manufacture of

final product and only to that extent, credit would be adm ssible
on the input (furnace oil). However, the words "any ot her

pur pose" have been introduced in rule 2(g) so that ‘the generated
electricity could al so be used for lighting godown, storeroons
etc. which may not strictly cone within the ambit of the word
"factory". Learned counsel submts that if the |ast five words of
section 2(g), "within the factory of production", are |left out then
the result would be that the assessee woul d generate higher

amount of electricity than that required for production and sel
the same in the market. Therefore, the words "within the

factory of production” rmust be read with the words precedi ng
thereto, nanely, "generation of electricity to be used for

manuf acture of final product or for any other purpose”.

On the question of "capital goods", we find that rule 2(b)
of Cenvat Credit Rules gives a specific definition of the term
"capital goods". It is not an inclusive definition with the result
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that any exercise to treat an itemas "capital goods" by adopting
any interpretative process will be futile. An itemcan be treated
as "capital goods" under Cenvat Credit Rules only if it satisfies
that the goods fell under one of the specified chapters or

headi ngs of the Tariff or it is a spare part, component or
accessory or that it falls under one of the specified itens.
Further, the said goods must be used in the factory of the

manuf acturer of the final product. The newrule 2(b) of the
Cenvat Credit Rules is preceded rule 57AA (a) read with the

expl anation which in turn was preceded by rule 57Q1).

Learned counsel subnits that rule 57Q of the earlier Mbdvat
schenme cane up for consideration in the case of Jaypee Rewa
Cenent (supra) which has not taken into consideration the

concept of captive production of an internediate product |ike

i mestone used in the manufacture of cenent which concept is

now recogni zed under rule 2(b) of the Cenvat Credit Rules.

Per contra, |earned counsel appearing on behalf of the
departnment submits that in order to apply Cenvat credit on

i nputs under rul e 57AA, the inputs should have been used in the
factory of production of the final product (cenment) and as

expl osives, lubricating oil and welding el ectrodes were used at
of f-factory prenises, credit was not available to the assessee.
Learned counsel for the departnment invited our attention to the
definition of the word ™input" in clause (d) of rule 57AA and
submitted that the definition of the word "input" in the Cenvat
schenme warranted user of the input inthe factory of the
producti on of the final product, nanmely, cerment. It was
submitted that the decision of three-Judge bench in Jaypee
Rewa Cenent (supra) was good in respect of adm ssibility of
nodvat credit on explosives, lubricating oil and welding

el ectrodes as "inputs" under rule 57A and 57B of the Mdvat
schene but it was not applicable on the said goods under rule
57AA(d), and that simlarly the assessee was not entitled to
credit on capital goods like crushers under rule 57AA(a) equal
to rule 2(b) of the Cenvat schene. ~Learned counsel further
submits that explosives were used in mning operations; that,
m nes were |icensed under M ning Act whereas the factory of

the assessee was |icensed under the Factories Act and,
therefore, it cannot be said that the mines and factory were

i nter-dependent. Learned counsel urges that there was no
functional integrality between the m nes and the factory and,
therefore, the assessee was not entitled to claimCenvat credit
on expl osives under rule 57AA(d) or under rule 2(f) of Cenvat
Credit Rules, 2001 or under rule 2(g) of Cenvat Credit Rules,
2002.

In the light of the provisions of the Cenvat schenme vis-"'-

vi s Modvat schene reproduced herei nabove, we are of the view
that the observations nmade in paragraph 9 of the decision of the
Di vi si on Bench, quoted above, in the case of Comm ssioner of
Central Excise, Jaipur v. J.K Udaipur Udyog Ltd. reported in
2004 (171) ELT 289 needs reconsideration. W are, therefore,

of the view that this case requires consideration by a |larger
bench. The papers may be pl aced before the Hon’ bl e Chief
Justice of India for further directions.




