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The State of Orissa has filed this 1.A for nodification of

the Order dated 27.11.2006. By the said order, this Court had
directed that in no case a sitting Judge of any Hi gh Court shal
continue as a Commission. It was however made cl ear that the
order shall not operate in cases where the inquiry.is at the fag
end, i.e. only where the report is to be submtted.

In support of the application, |earned counsel for the

State submitted that a sitting Judge was appointed at the
request of the State Governnent considering the "serious

probl em highlighted in the letter of the Chief Mnister
addressed to the Chief Justice of the H gh Court. Though
initially Chief Justice of the H gh Court had not acceded to the
request of the State Government to appoint a sitting Judge as
a Conmm ssion, purportedly considering the "seriousness of the
probl em he suggested nanme of a sitting Judge to act as a

Commi ssion. |t was, however, stated that the Commi ssion

shall hold sittings and enquiries only on Saturdays and
Sundays and other Hi gh Court’s holidays w thout interference
with the normal work of the Hi gh Court. Accordingly, Justice
A.S. Naidu was appointed as the Comm ssion. It was

submitted that the Comm ssion was expected to throw 1ight on
various aspects which would help the State Governnent to
address to the larger issues on industrialization, displacenent
and rights of citizens, in particular tribals.

M. CGopal Subramanium, |earned A.S.G submtted that

the State Governnent’s application is clearly not acceptable,
it is thoroughly msconceived. This Court in its order dated
27.11.2006 clearly indicated as to why sitting Judges shoul d
not act as Conmi ssion.

At this juncture it would be appropriate to take note of

what has been stated by this Court in T.Fenn Walter and

O hers v. Union of India and Os. (2002 (6) SCC 184).
Though | earned counsel for the applicant - State subnmitted
that in terns of paragraph 16(1) of the judgment, appoi ntment
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of a sitting Judge as Commission is pernmissible, it has to be
noted that the same has to be read al ong with paragraph 14 of
the judgnent. The said paragraph reads as foll ows:
"Quite often sitting Judges are appointed as Inquiry
Conmi ssions. Cenerally it may not create any
difficulty, if the inquiry itself can be conducted
wi t hout prejudice to other judicial work as a judge
of the superior court. However, the appointnent of
Judges to head or chair a Conm ssion of Inquiry or
to perform other non-judicial work would create
unnecessary burden on the Judges and it would
affect the admi nistration of justice. The wor k of
t hese Comm ssions takes considerable tinme and
there are several instances where the work of the
Conmi ssion continued for years. If a sitting Judge
i s appoi nted, considerable time is lost and the
Judge woul d not bein a position to attend to his
regul ar judicial work. In view of the mounting
arrears of cases in superior courts, it would be
difficult to | end services of a Judge for such
comm ssi on work. Moreover, the report of the
Conmi ssion of Inquiry is often stated to have only
recomendat ory val ue and the opini ons expressed
therein are not binding on the Governnent. Quite
often the reports of the Comm ssion are ignored and
no foll ow up actions are being taken by the
Covernment. In sone nmatters, when political issues
are also involved, even inpartiality and objectivity of
the Court may sonetinmes be questioned due to
sone extraneous and oblique notives. The public
i mage and prestige of the Court as guardi an of the
Constitution and rule of |law has to be naintained.
It is desirable that the Judges are not subjected to
unwanted criticismon account of appointment as
I nqui ry Commi ssion. The image and the authority of
the Court, which is of utnost inportance, has to be
uphel d. Justice Harlan F. Stonein a letter as far
back as in 1953 wote: "It has been a long tradition
of our Court that its nenmbers do not serve on
comm ttees or perform ot her services not having a
direct relationship to the work of the Court." [ Law
Revi ew (Vol . 87, 1953-54)] Keeping in viewall these
aspects, the appointnent of a sitting Judge as a
Conmi ssion of Inquiry has to be made only on rare
occasions if it becones necessary for the paranount
nati onal interest of the country."

(underlined for enphasis)

Froma reading of the letters of the Chief Mnister and the
Chief Justice it no where appears that either the State
Government or the Chief Justice considered the matter to be
of "paramount national interest" to warrant appoi ntnent of a
sitting Judge of a Hi gh Court as Conmi ssion. All that has
been stated by the Chief Mnister and the Chief Justice is
about the "seriousness of the probleni.

Even the notification dated 4th February, 2006 does not
indicate it to be of parampbunt national interest. It only states
as follows:
"The Orissa Gazette
Extraordi nary
Publ i shed by Authority
No. 127, Cuttack, Thursday, February 9, 2006/ Magha 20, 1927
HOVE ( SPECI AL SECTI ON) DEPARTMENT
NOTI FI CATI ON
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The 4th February 2006

S.R No. 20/2006\027Wereas it has been reported to
the State Governnent that there had been a police
firing on the 2nd January 2006 at Kalinga Nagar

Jaj pur district, leading to the death of 12 persons.
One Pol i ce Hawal dar had al so di ed ot herw se.

2. And whereas the State Government are deeply
concerned about the incident of firing and are of the
opinion that, this being a matter of public inportance,
shoul d be inquired into by a Comm ssion of Inquiry

under the Commission of Inquiry, Act, 1952.

3. Now therefore, in exercise of the powers conferred

by section 3 read wi th sub-section (1) of section 5 of
the said Act, the State Government do hereby appoint

a Comm ssion of I nquiry consisting of Hon' ble Shr
Justice A/ Suryanarayan Naidu, a sitting Judge of

Oissa H'gh Court, to inquire into.and report in
respect of the following matters, within six nonths
fromthe date of publication of this notification in the
Oissa Gazette, nanely :-

(i) Anal ysi s of the Sequence of events and
circunstances leading to the police firing at
Kal i nga Nagar on the 2nd January 2006.

(ii) Wet her the neasures taken, the quantum of
force used in anticipating, preventing and
handl i ng situations were adequate, inadequate

or in excess of’ requirement and the
responsibility for such acts of conmission or

omni ssi on.

(iii) The rol e, conduct and responsibility of the
organi zations, group of individuals or reasons if
any, in influencing, precipitating or escalating
the incident; and

(iv) Any other matter connected with or incidenta
thereto as the Conmi ssion nay consider appropriate

4. Further, the State Government are of the opinion
that having regard to the nature of inquiry to be

made and the other circunstances pertaining to the
incident, it would be appropriate that the provisions
of sub-sections (2), (3), (4) & (5) of Section 5 of the
sai d Act should apply to the conduct of this inquiry,
by the Commi ssion. Therefore, the State Governnent
directs that the aforesaid provisions shall apply,
accordi ngly.

5. The headquarters of the Conm ssion shall be at
Cuttack. However the Conmi ssion may hold the
inquiry in Kalinga Nagar or any other place also as
may be consi dered necessary by themfor the

pur pose.

(No. 632/ C

By order of the Governor

SANTOSH KUMAR

Principal Secretary to Government”
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Though it was strenuously urged by the | earned counse
for the applicant - State that the Conmi ssion was only
permtted to work on holidays that really is of no consequence.
As noted in T. Fenn Walter’s case (supra) the considerations
have to be of several aspects including the determ native
"paranmount national interest" angle. That does not appear to
be a factor considered when the request was nade for
appoi ntnent of a sitting Judge as the commi ssion and the
reply of the Chief Justice of the H gh Court accepting the
prayer. It could not be shown to us as to how the issues being
enquired into by the Conmi ssion are of paranmount nationa
interest. Further the stand that the Conm ssion was required
to give recommendati on on various other aspects |ike
i ndustrialization etc. is really of no consequence. It is not
known as to on what basis a sitting Judge appointed as a
Conmi ssion, can throw |light on the broader issues like
i ndustrialization etc.” In any event, the parameters of enquiry
do not |include these aspects.

The |.A is sans nerit, deserves dism ssal, which we
direct.




