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ACT:

I ndi an Penal Code, 1860:

Sections 53-A;, 55 and 302-Inprisonnent for |ife-Nature
of -Whet her rigorous /inprisonnment-No formal order issued by
appropriate Government commuti ng sentence under Section 55
| PC or Section 433 (b) of the Criminal Procedure Code for a
term not exceeding 14 years- \Wether a life convict entitled
to be rel eased before 14 years of actual inprisonnent.

Crim nal Procedure Code, 1973:

Sections 433 (b) and 433 (A)- Life convict-Conpleting
13 1/2 vyears actual inprisonment and total period of 17
years inprisonnent, including renissions-Wether entitled to
be rel eased on the ground that Government must be deenmed to
have commuted his sentence to 14 years.

HEADNOTE

The petitioner, a life convict, having been sentenced
to wundergo inprisonnent for life, for the —offence under
Section 302 Indian Penal Code, filed a Wit Petition ~before
this Court challenging his continued detention in jail, ~and
sought an order in the nature of habeas «corpus, claimng
that he has served nore than the nmaximum sentence of
i mprisionment prescribed under | aw and shoul d, therefore, be
rel eased. According to the petitioner, he had undergone
about 13 years and six nonths actual inprisonment and  tota
period of inprisonnent including rem ssions came to nore
than 17 vyears, and since he had undergone nore -than 14
years, sentence including rem ssions, and the said sentence
was got executed in jail custody in the form of rigorous
i mprisonnent, the Government nust be deemed to have conmmuted
his sentence to 14 years, either under Section 55, |Indian
Penal Code, 1860 or Section 433 (b), Code of Crinina
Procedure, 1973, notwithstanding that no formal order in
that behal f was nade by the State Governnent and as such his
continued detention in jail was illegal and he was entitled
to be released forthwith. It was contended that the law laid
down in Naib Singh v. State of Punjab &
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Os., [1983] 2 SCC 454, needed reconsideration by a
| arger Bench

Dismissing the Wit Petition, this Court.
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HELD: 1.1. Admittedly, the petitioner’s sentence has
not been remtted fully nor comuted for inprisonnent for a
term not exceeding 14 years either under Section 55 of the
I ndi an Penal Code, 1860 or under Section 433 (b) of the Code
of Crimnal Procedure, 1973 by the appropriate Government.
Merely because the petitioner has undergone 13 1/2 years
actual rigorous inprisonment and a total period of 17 years
i mprisonnment, including renissions, the Governnent cannot be
deened to have comuted his sentence, either under Section
55 of the Indian Penal Code or Section 433 (b) of the Code
of Crimnal Procedure. In the absence of a specific order
in this behalf by the appropriate Governnment, the petitioner
is not entitled to be released. [900E-F, 901E]

1.2. It is the settled law that in view of Section 53-
A, Indian Penal Code, 1860, inserted by the Anending Act of
1955, the sentence of inprisonnent for life inposed on or
after January 1, 1956 is executable in jails, that the
nature ~of punishnent” required to be suffered under a
sent ence of “inprisonnent f or life’ is ri gorous
i mprisonnment; that since Section 53 A (2), transportation
for a termhas been equated to rigorous inprisonnment for the
same term by necessary inplication the sentence of
‘transportation for life', now substituted by ‘inprisonnent
for life' by Section 53-A(1) which is awardable for nore
serious, or nore/grave or nore heinous crines nust rmean
rigorous inprisonnment for life, that isto say, it cannot be
anything but rigorous; and that it is not necessary that,
while passing the 'sentence of inprisonment  for Ilife a
crimnal court should clarify the exact nature of punishnent
intended to be inflicted on the accused. [902F-H, 903A-B,
901F]

Nai b Singh v. State of Punjab and others, [1983] 2 SCC
454, relied on.

Kishori Lal v. Enperor, AIR 1945 PC 64 and ' Copal
Vi nayak GCodse v. State of Mharashtra, [1961] 3 SCR 440,
referred to.

1.3. The reasoning and conclusions given /in Naib
Singh’s case are correct and there is no justification
what soever to refer the points decided in that case to a
| arger Bench. [903F]
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JUDGVENT:

CRI'M NAL APPELLATE JURISDICTION : Wit Petition (CRL.)
No. 1385 of 1991.

(Under Article 32 of the Constitution of India)

B.S. Malik and Ashok Kumar Sharna for the petitioner.

Ms. Asha and Ms. Indu Mal hotra for the respondents.

The Judgenent of the Court was delivered by

KULDI P SINGH, J. Sat Pal alias Sadhu, the petitioner
has challenged his continued detention in jail and is
seeking an order in the nature of habeas corpus claimng
that he has served nore than the nmaxi mum sentence  of
i mprisonnment prescribed under |aw and shoul d, therefore, be
rel eased

The petitioner was arrested on March 27, 1978 in a case
regi stered under Section 302 Indian Penal Code. He was
convicted on August 16, 1978 and was sentenced to undergo
imprisonnment for life. According to the petitioner he has
under gone about 13 years and six nonths actual inprisonnent
and total period of inprisonnent including remssions cones
to nore than 17 years. Admittedly his sentence has not been
remtted fully nor conmuted for inprisonment for a term not
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exceedi ng 14 years either under Section 55 Indian Penal Code
or under Section 433B Code of Criminal Procedure, 1973 by
the appropriate government. However, the petitioner’s case
is that he has wundergone more than 14 years sentence
including renissions and since the said sentence was got
execut ed in jail custody in the form of ri gorous
i mprisonment, the governnent nust be deened to have
conmuted his sentence to 14 years either under Section 55
Indian Penal Code or Section 433(B) Code of Crimna
Procedure, 1973 notw thstanding that no formal order in that
behal f was nade by the State Government and as such his
continued detention in jail is illegal and he is entitled to
be released forthwith. 'The argunent has been advanced by
M. Balwant Singh Malik, the I|earned counsel for the
petitioner on the foll owi ng grounds: -

[ 1] "l mprisonnment. for life" as one of t he
puni shment's substituted for "transportation for
life" in Section 53 of the Indian Penal Code by
Amendi ng Act 26 of 1955. No cor respondi ng
amendnment has been made in the Code of Crimna
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Procedure, 1973 and there is no provision under the
Code for the execution of the sent ence of
"inprisonnment for life", In the absence of any
provi si on for executing the sent ence of
“i npri sonnent for life" inthe Code of GCvi
Procedure the detention of life convicts in prison
is unlawful \ and illegal and as such the governnent,
in order to legalise detention, has necessarily to
commute |ife sentence under Section 55 Indian Pena
Code or Section 433 (B) Code of Crimnal Procedure,
1973 to one of the rigorous -inprisonnent, which
under the said provisions cannot legally exceed a
terns of 14 years. The petitioner having conpleted
14 years, he is entitled to be rel eased.
[1l] The sentence of "life inprisonnent"” has not
been defined either under the |Indian Penal 'Code or
under any other law. It is no where provided that
a life convi ct has to under go ri'gorous
i mprisonnent. The CGovernnent by causing the life
convicts to be dealt with as a prisoner sentence to
rigorous inprisonnent mnust be deenmed to have
conmmuted sentence of inmprisonnment for life to a
sentence of rigorous inprisonnment under Section 55
Indian Penal Code or Section 433 (B) Code of
Crimnal Procedure, 1973 for a termnot exceeding
14 years.

The argunents advanced by the | earned counsel stand
concl uded agai nst himby the judgenment of this court in' Naib
Singh v. State of Punjab and others, [1983] 2 SCC 454, In
the said case Naib Singh challenged his continued “detention
injail on the follow ng grounds: -

"In regard to the sentence of life inprisonnent the
place where it has to be executed or «carried out
has to be appointed under Section 32 of the
Prisoners Act, 1900, and since the sentence of
“inmprisonment for Ilife' |I|ike the sentence of
‘transportation of life' could be executed only by
way of banishment or exile by the convict being
‘renmoved to the place or places’ required to be
appoi nted by the State Governnent under Section 32
of the Prisoners Act, the executing authorities
were obliged to ‘execute’ or ‘carry out’' the said
sentence in jail indirectly by way of commuting if
for inprisonnent of either description for a term
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t he

not exceeding 14 years under Section 55, |IPC or
Section 433(b), CPC, 1973. |In other words in the
902

absence of any proper authority of law warranting
the detention and execution of the sentence of such

l[ife convict injail, his detention in such jai
custody will have to be regarded as illegal and
unl awf ul

Nat ur e of sentence of life i mpri sonnent is

undefined and it is not necessarily rigorous; but
because the petitioner was made to wundergo his
sentence of life inprisonment in jail and that too
in rigorous nanner for nore than 14 years
(inclusive of remssions) his sentence should be
deened to have been comuted by t he State
Governnent _either under Section 55, IPC or under
Section 433 (b), CPC, 1973 without a formal order
iin that behalf and he be released forthwith."

Thi s Court rejected both the contentions and disnissed
petition. V.D. Tul zapurkar, J speaking for the Court

hel d as under:-

Under Section 32 of the Prisoners Act a sentence of
transportation either for a termor for life could
be and a sentence of life inprisonnent can be nade
executable in local jails by constituting such
jails as the ‘places’ within the neaning of Section
32 under orders of the State Governnents. Apart
from Section 32 of the Prisoners Act, Section 383
of CrPC, 1898 and Section 418 of CrPC, 1973 also
contain the necessary legal authority ~and power
under which a crinminal court can by issuing a
warrant direct the execution or carrying out of a
sentence of life inprisonnent in local jails. Even
since the sentence of transportation either for a
termor for life becane executable in jails wthin
the country and the same position must obtain in
regard to persons sentenced to inprisonnent for
life on and after January 1, 1956 in  view of
Section 53-A IPCinserted by the Arending Act 26
of 1955.

The nature of punishment required to be suffered

under a sentence of ‘inprisonment for life’
awar dabl e on and after January 1, 1956 is rigorous
i mprisonment. Earlier t he sent ence of

transportation either for life or for aterm neant
rigorous inprisonment in the sense of exaction of
hard | abour fromthe convict. Since under Section
53 A (2) transportation for a term has  been
equated to rigorous inprisonnent for the sane term

903
by necessary i mplication t he sent ence of
‘transportation for [life', now substituted by

“inprisonment for life by Section 53-A(1), which
is awardable for nore serious, or nore grave  or
nore heinous crinmes nust mean rigorous inprisonnent
for life, that is to say it cannot be anything but
ri gorous.

It is not necessary that while passing the sentence
of inmprisonnent for life a crimnal court should
keep in view the provisions of Section 60, IPC and
choose one or the other formso as to clarify the
exact nature of punishnment intended to be inflicted
on t he accused. A di stinction bet ween
“inprisonment for life' and 'inprisonment for a
termi  has been maintained in the Penal Code in
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several of its provisions. Mreover, whenever an
of fender is punishable with ‘“inprisonnment which may
be of either description’ within the neaning of
Section 60 and therefore, that section would be
i nappl i cabl e".

It is not disputed by the |earned counsel for the
petitioner that the judgenent in Naib Singh’s case is a
conplete answer to his argunents but he has vehenently
argued that the said judgenment needs reconsideration by a
| arger Bench. The |earned counsel also made an attempt to
chal | enge the correctness of the privy counsel judgement in
Ki shori Lal v. Enmperor, AIR 1945 PC 64 and of this Court in
Gopal Vinayak Godse v. State of Maharashtra, [1961] 3 SCR
440. Both these judgenents have been relied upon by this
Court in Naib Singh's case.

We have carefully read the judgenment of this Court in
Nai b Singh’ s case and have gi ven our t hought fu
consi deration to the points dealt with and decided therein
We respectful l'y agree with the reasoning and the concl usi ons
reached. 'by this Court in the said judgenent. W see no
justification whatsoever to refer the points decided in Naib
Singh's case to a |arger Bench. W , therefore, disniss the
wit petition.

N. P. V. Petition dism ssed.
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