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Constitution of India, Art. 16(1)-Reservation of posts for
Schedul ed Caste candidates in Railway Service-Carry forward
Rul e- Application of, where there is only one post-Railway
Board's adm nistrative instructions 1964, 1971Honme M nistry
Menorandum 1963.

HEADNOTE:

After the decision of the Suprene Court in Devadasan’s case
[1964] 4 S.C.R 680 holding that the reservation  for the
backward comunities shoul d not be so excessive as to/create
a nonopoly or disturb unduly the legitimte clainms of other
conmuni ti es, the Mnistry of Hone Affairs i ssued a
menorandum nodifying the ’'carry forward  Rule so as to
conply with the decision. The said nmenorandum was suitably
nodi fied by the Railway Board in its application to Railway
services by their letter dated 6th Cctober, 1964, The
Rai | way Board prepared a "Mdel Roster" signifying the turns
of reserved and unreserved vacancies. The note appended to
the Roster provided "if there are only two vacancies to be
filled on a particular occasion, not nore than one nmay be
treated as reserved and if there be only one vacancy, it
should be treated as unreserved. |If on this account, a
reserved post is treated as unreserved, the reservation nay
be carried forward in the subsequent two recruitment years".
In order to mnimse the chances of reserved posts being
converted into unreserved posts, the Railway Board nodified
the Reservation Rule in 1971 by adding the following words
“"if there is one post to be filled, selection should
invariably be held for two posts, i.e. one actual and the
other to cover unforeseen circunstances”. The SouthEastern
Rai | way, a CGovernment of India Undertaking, runs two higher
secondary schools for girls, one at Adra and the other at
Khar agpur . A vacancy in the post of Headmi stress of the
Adra School arose in 1966. According to the Roster, being
the first vacancy, it should have been treated as a reserved
post . But since there was only one post, the same was
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treated as an unreserved post and the appoi ntnent was nade
on t hat footi ng. In Decenber 1968, t he Rai | way
administration was to hold interviews for the post of
Headmi stress at the Kharagpur school as the incunbent
Headmi stress was to retire with effect from 1-1-1969. The
sel ection was stayed by the Calcutta Hi gh Court on a wit
petition filed by Respondent No. 8. a Scheduled Caste
candi date, for readjustrment of her seniority. Respondent
No. 8 filed another wit petition under Civil Rule No. 499
(W of 1969 in the Calcutta High Court calling upon the
court to declare that the Kharagpur post should be treated
as a reserved post. The second attenpt at holding the
interview by the Railway Adm nistration was thwarted by an
i njunction issued by Calcutta High Court at the instance, of
Respondent No. 8. inCvil Rule No. 499(W of 1969, a
| earned single Judge of the Calcutta H gh Court and then, on
appeal (No. 454 of 1971) the Division Bench of the Hi gh
Court  held that the Kharagpur post was a reserved post.
Thr ough the inmpugned |etter of 6th Novenber 1971 the Rail way
Admi ni stration made yet another attenpt to M the vacancy in
terms of the nodification of the Rule in 1971. The same was
obstructed by an injunction issued by the single Judge of
the Hi gh Court in a wit petition filed by the petitioner
(Gvil Rule No. 1395 (W of 1972). However, at the tinme of
final hearing, the learned single Judge recalled the Rule
and the injunction issued on the ground that he was kept in
the dark regarding the direction of the appellate court in
appeal No. 454 of 1971. The petitioner did not prefer any
appeal agai nst the decision of the learned single Judge but
filed a wit petition in this Court. The petitioner
contended that on a true interpretation of the Rules, the
vacancy in the post of Headm stress at Kharagpur ought to be
treated as an unreserved vacancy and, secondly, that the
carry forward provision of the rules is violative of
articles 14 and 16 of the Constitution. The respondents
raised a prelimnary objection to the maintainability of the
wit petition on the ground that the sane was barred by
princi pl es anal ogous to res-judicata.

2-1-447 Sup A/ 74

2
Rej ecting the petition,
HELD : (1) The vice of the original carry forward rule

contained in the nenorandum of January 28, 1952 of the
Mnistry of Hone Affairs, regardi ng excessive weightage to
to the Schedul ed Castes and Schedul ed Tri bes pointed out by
Devadasan’ s case was cured by the Hone M nistry’'s Menorandum
of Decenber 4, 1963 (as nodified fromtime to tinme) and the
Railway Administration’s letter of October 6. 1964 and. its
amendment s. The nodified carry forward rule provided /that
in any recruitment vyear, the nunber of nornmal reserved
vacanci es and the 'carried forward vacancies together shal

not exceed 45% of the total nunber of vacancies". It also
provided that the reservation shall not continue for  nore
than two years. The Rule also prescribed that if there —are
two vacancies, not nore than one should be treated as a
reserved vacancy but if there was only one vacancy in the
recruitment year, it should be treated as an unreserved
post. The Roster prepared by letter dated January 16, 1964
of the Railway Administration as also its nodification on
August 23, 1971, designed to recruit two people where there
was only one vacancy, reduced the eventual hardship that
m ght be caused to the Schedul ed Castes & Schedul ed Tribes
enpl oyees. The Carry Forward rule is thus no | onger open to
the ,objection that the reservation is so excessive as to
create in Government enploynment a nmonopoly in favour of
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backward cl asses or to disturb unduly the legitimate clains
of other comunities. [9E-Q

(2) The petitioner’'s objection to the letter dated August
23, 1973 of the Railway Adninistration and the inpugned
Menor andum of Novenber 6, 1971, for the selection of two
candi dates, on the ground that the Railway Board s letter
dat ed January 16, 1964, provided "that if there be only one
vacancy, it should be treated as unreserved”, was untenable.
Such a construction would rob the rule of carry forward of
its prinme significance and will render it illusory. The
open class reaped the benefit in 1966-67 when a reserved
vacancy at Adra was treated as unreserved by the appoint nent
of an open candidate, Snt. Gta Biswas. If the carry
forward rule is to be given any neaning the vacancy shal
have to be carried forward for the benefit of Schedul ed
Castes and Schedul ed Tribes until the close of the financia
year 1968-69. The Kharagpur vacancy was to be filled in on
January 1, 1969 and hence it cannot go to the petitioner
who, adm ttedly, does not belong to the reserved class. The
construction sought to be put on the rule, by the petitioner
woul d perpetuate a social injustice which has clouded the
lives of a large section of humanity which is struggling to
find its feet. Such a construction is contrary to the plain
| anguage of the letter of the Railway Board, the intendnent
of the rule and its legislative history [10D 11C

T. Devadasan v. Union of India anr. [1964] 4 S.C R 680
expl ai ned.

M R Balaji &wors. v. State of Mysore [1963] Supp 1.
S.CR 439 referred to.

(3 ) As the petition No. 1395 of 1971 filed by the
petitioner in the H gh Court was not dism ssed on nerits,
the present petition cannot be barred by res judicata or by
the application of any principle analogous to it. The
petitioner was not a party to the wit petition filed by
respondent No. 8 in the High Court and she had not sought
any relief, directly or indirectly, against the H gh Court
j udgrent in the said petition but had i ndependent |y
challenged the legality of the carry forward rule. The
mai ntainability of the petitioner under Art. 32 i's therefore
not open to challenge. [6F-H.

Daryao and Ors. v. The State of UP. & Os., [1962] 1 S.C.R
474 and Til okchand Mtichand & O's. v. H B. Minshi & Anr.,
[1969] 2 S.C.R 824. relied on

M K Gopalan and Ant-. v. The State of Madhya Pradesh,
[1955] 1 S.C R 168 and Til okchand Motichand’s - v. H D
Munshi, [1969] 2 S.C.R 824 and Mrajkar’s case, [1966] 3
S.C. R 744, distinguished.

JUDGVENT:

ORIG NAL JURISDICTION : Wit petition No. 459 of 1972.

Under article 32 of the Constitution of India for the
enf orcenent of fundanental rights.

Purshottam Chatterjee and Rathin Das, for the petitioner.

3

F. S. Nariman, Additional Solicitor General and M N
Shroff for respondents Nos. 1-5.

A N. Sinha, Dilip Sinha and G S. Chatterjee, for
respondent No. 9.

Respondent No. 8 appeared in person

The Judgrment of the Court wag delivered by

CHANDRACHUD, J.-The petitioner, Shrimati Arati Ray Chou-
dhury, is a permanent enployee in the South Eastern Railway-
a Governnent of India Undertaking-which runs two Higher
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Secondary Schools for girls one at Adra and other at
Khar agpur . Broadly stated, the question which we have to
decide in this petition under article 32 of the Constitution
is whether the vacancy in the post of the Headm stress of
the Kharagpur school can be treated as being reserved for a
Schedul ed Caste candi date, a question which depends for its
deci sion both on the interpretation and the validity of the
"Carry forward’ rule. The petitioner assails that rule and
contends that the vacancy is open to all candidates while
respondent No. 8, who belongs to Schedul ed Caste, contends
for a contrary position.

In August 1966, a vacancy arose in the post of the
Headm stress of the Adra school and was filled up on the
footing that it was unreserved. The Headmi stress of the
Khar agpur school was due to retire with effect from January
1, 1969 and therefore on Decenber 5, 1968 the Railway
adm ni stration formed a panel of candidates for selection to
that post and fixed Decenber 18, 1968 as the date for
hol di ng i nterviews. The nanes of four Assistant M stresses
call ed for sel ection, were arranged in the panel seniority-
Wi se, the petitioner occupying the top place and respondent
No. 8 the third place. ~The neeting of the 18th was stayed
by the Calcutta High Courtin a Wit Petition (Cvil Rule
No. 2117W of 1968) brought by respondent No. 8 for
readj ustment of her seniority. On Decenber 28. 1969 the
petitioner was asked to take over charge of the post and on
January 4. 1969 she was pronoted to officiate as a
Headmi stress, "purely on local stop-gap basis", and on the
express condition that the pronotion will not-confer upon
her any right or title to the Post.

Respondent No. 8 then filed another Wit Petition in the
Calcutta Hi gh Court (Cvil Rule No. 499(W of 1969) asking
that the notice of Decenber 5 1968 be quashed as the
vacancy in the post of the Headmistress of the Kharagpur
school ought wunder the relevant rules, to be treated as
being reserved for a Schedule Caste candidate. In the
meanwhil e, the stay order issued(in Wit Petition /2117 of
1968 was vacated by the High Court and therefore ‘on / Apri
15, 1969 the Railway administration. issued a fresh 'notice
fixing the interviews of the four candidates on April 29.
This attenpt also proved abortive as respondent No. 8
obtained in Wit Petition 499 of 1969 an i njunction
restraining the authorities fromholding the interviews.

On Decenber 24, 1970 a |l earned single Judge of the Calcutta
H gh Court allowed Wit Petition 499 of 1969, hol ding  that
the post

4

in question nmust be treated as being reserved, for a
Schedul ed Caste candidate and that therefore respondent’ No.
8 was alone entitled to appear before the selection /Board
for her appointnment as Headmistress of the said Grls’
school ." Neither the petitioner nor the two other candidates
were inpleaded to this petition. The Union of India was the
first respondent and the Chief Personnel O ficer of the S
E. Railway, the second respondent to the petition. These
respondents carried an appeal (No. 454 of 1971) from the
j udgrment of the | earned single Judge but it was dism ssed by
a Division Bench on Septenber 14, 1971.

Respondent No. 8 filed three contenpt petitions, one after
anot her agai nst the Railway adm nistration for their failure
to conply with the directions issued by the Calcutta Hgh
Court in Wit Petition No. 499 of 1969, In the first of
these petitions (Cvil Rule No. 4014 Wof 1971), a Division
Bench of, the H gh Court, by its judgment of June 7, 1972,
asked the Railway administration to comply within a period
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of three nonths with the directions issued earlier by the
Hi gh Court by asking the petitioner to appear before the
Sel ection Board. The |earned Judge however nade it clear
that the Selection Board would be at liberty to consider the
suitability of the petitioner. \Wether such a clarification
could be made in the contenpt petition filed by respondent
No. 8 is open to doubt, but nothing really turns on it. The
course which the other two contenpt petitions took is also
not relevant for the purpose of the present petition.

On Novenber 6, 1971 the Chief Personnel Oficer of the S. E
Rai | way i ssued a Menorandum stating that it was "decided to
hold a selection to draw up a panel of 2 approved candi dates

to fill the post of Headm stress", one post being reserved
for the schedul ed caste against the existing vacancy and
another "to cover unforeseen requirenent-unreserved". The

petitioner filed a wit petition (Cvil Rule No. 1395W of
1972) in the Calcutta Hi gh Court to challenge the menorandum
and in the fashion of connected proceedi ngs, she inpleaded
to her petition the Railway adm nistration and the Union of
India but none of her three conpetitors who would be
directly -affected by any order passed in her favour. On
February 11, 1972, a learned single Judge granted an
injunction in that wit petition restraining the Railway
adm ni stration from making any appoi ntiment on the basis of
the nenorandum of 'Novenber 6, 1971. Later in August 1972,
the three other Assistant M stresses, i'ncluding respondent
No. 8, were inpleaded to the wit petition

Despite the order of injunction, the Railway ‘administration
issued a letter on August 19, 1972 asking respondent No. 8

to appear before a Selection Board on August 30. It is
patent that in doing this the Railway adm nistration acted
contrary to the terns of the injunction dated February 11

1972. But, they were truly between Scylla and Charybdis.
On the one hand, they had to comply with the orders passed
in Wit Petition No. 499 of 1969 under which they were
directed to treat the vacancy as being reserved for the

schedul ed caste 'lid to interviewrespondent No. 8 only for
the post. On the other
5

hand, they were faced with the injunction of —February 11
1972 by which they were restrained from making any
appoi ntnment to the post on the, basis that the vacancy was
reserved for the scheduled caste, W suppose that they
escaped through the horns of the dilema by making a breach
of the order which was later in point of tine. But this is
not all. Shrimati Lila Bhattacharyya, respondent™ No. 9
before is, who was one of the four contenders for the
Headm stresses’ post had al so obtained an injunction in a
wit petition filed by her in the Calcutta H gh Court (G vi
Rul e No. 5680W of 1970), restraining the Adm nistration from
maki ng appointnment to the post of the Headnistress- of the
Khar agpur school, w thout considering her claimto the post,
Finally, the petitioner approached the H gh Court once again
and on Septenber 18, 1972 obtained an injunction once again
in terns of the earlier injunction of February 11, 1972.
The Railway administration had to fend their way through
this network of injunctions.

Wit Petition No. 1395 of 1972 filed by the petitioner cane
for hearing before a | earned single Judge on Cctober 3, 1972
when he felt "no rule should have been issued and in any
case, no interimorder should have been granted contrary to
the direction of the Appeal Court by nme and | did so only
because | was entirely kept in the dark regarding the
earlier proceeding", nanely Wit Petition 499 of 1969, filed
by respondent No. 8 in which the Railway admnistration was
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asked to treat the vacancy as a reserved vacancy. The
| earned Judge therefore recalled the Rule and dism ssed the
petition.

The petitioner did not appeal fromthis judgnment but on
Cctober 1 1, 1972 she filed the present petition under
article 32 of the Constitution i mpl eadi ng t her et o,
fortunately, all the necessary parties. Respondent 1 to
petition is the Union of India, respondents 2 to 5 are
of ficers of the Railway adm nistration, respondent 6 is the
Uni on Public Service Conmi ssion while respondents 7 to 9 are
the 3 rival claimants to the post of the Headni stress. The
petitioner prays for a mandamus asking respondents 1 to 5
(i) not to give effect to the rules relating to reservation
of posts for candi dates belonging to schedule castes and
scheduled tribes, particularly the "Carry forward rule;
(ii) to withdraw the order dated Novenmber 6, 1971; (iii) to
allow her, the petitioner to continue in her post as a
Headmi stress of the Kharagpur school and (iv) to allow her
to continue in the revised scale of pay: Rs. 700-1100. Rule
Ni si was 'issued on this petition on October 23, 1972 and it
was directed that status quo be nmmintained pending the
hearing of the notice of motion for stay. The interim order
directing the rmaintenance of status quo was vacated on
February 27, 1973 after hearing the respondents. The Chi ef
Personnel O ficer, 'thereafter, passed an order on March 21,
1973 that respondent No. 8 be posted imediately as the
Headmi stress of the Kharagpur school, subject to certain
condi tions.

The |learned Additional Solicitor General appearing for the
Uni on of India and respondent No. 8 appearing in person have
raised a prelimnary objection to the maintainability of
this petition. They contend that the petitioner ought to
have pursued her renedi es agai nst

6

the judgnent dated October 3,-1972 dismissing her wit
petition (1395W of 1972) and since she has acquiesced in
that-judgnment it is not open to her to bring this /petition
under article 32 of the Constitution, for the sane  reliefs.
W are not disposed to accept this objection.  and’ would
prefer to deal with the petition onits nerits.

it is true that Iong back in 1955 this Court had held in M
K. CGopal an and Anr. v. The State of Madhya Pradesh(1) that,
except for good reasons the practice of approaching the
Supreme Court directly under article 32 in natters which
have been taken to the H gh Court and found against, w'thout
obt ai ni ng | eave to appeal therefrom is not to be
encour aged. Recently in Til okchand Mtichand & Os. v. H
B., Mnshi & Anr.(2) it was observed that (this Court
refrains fromacting under article 32 if the petitioner’ had
al ready noved the Hi gh Court under article 226. in the words
of Hi dayatullah C. J. "this constitutes a conity between the
Supreme Court and the Hi gh Court" and, since the notivating
factor is the existence of a parallel jurisdiction in
another court, if that court has been noved this Court
i nsists on bringing the decision of that court before it for
review. But the distinguishing feature of the instant case
is that the High Court dismissed the wit petition not on
nerits, though by a speaking order. The |learned Judge
thought that it was not just and proper" for him to
entertain the petition under article 226 because if he were
to grant any relief therein, it would clash wth the
judgrment rendered by the Division Bench on Septenber 14,
1971 in appeal No. 455 of 1971 confirming the judgnent of
the single Judge dated Decenber 24, 1970, holding that the
vacancy must be treated as a reserved vacancy for the
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schedul e caste and that respondent No. 8 was alone entitled
to be considered for the post from anongst the 4 candi dates.

The | earned Judge therefore "recalled" the Rule and
di sm ssed the petition w thout considering the nerits of the
contentions raised, before himby the petitioner. As the

petition filed in the H gh Court under article 226 was not
di smssed on nerits, the present petition cannot be barred
by res judicata or by the application of any principle
anal ogous to it. (See Daryo and Ors. v. The State of UP
and Os. and its true application .is explained in the
judgrments of Sikri J., Bachawat J.,, Mtter J. and Hegde J.
in Tilok Chand’ s case at pp. 833, 839, 855 and 856 of the
Report.)

Nor do we see any substance in the other prelimnary
objection that as in Mrajkar’s case (3), the true grievance
of the petitioner is that the judgment of the H gh Court has
infringed her right to equal opportunity and such a
gri evance cannot- be nmade. The petitioner was not a party to
the proceedings i nwhich the judgnent was rendered by the
Hi gh Court and her contention now is that the various rules
and notifications including the Carry forward rule are
violative of her rights andtherefore the menorandum of
November 6, 1971 should be struck down as unconstitutional
No relief is sought by her directly or indirectly, either as
a matter of substance or of form against the judgnent
rendered by the H gh Court in the wit petition filed by
respondent No. 8.

(1) [1955] 1 s. C R 168, 174.

(2) [1991] 2 S. C R 824.

(3) [1966] 3 S. C. R._744.

7

That takes wus to the nerits of the chall enge nmade by the
petitioner to the Rules providing for reservation of posts
for schedul ed castes and scheduled tribes. The contention
is that on a true interpretation of the Rules, the /vacancy
in the post of the Headm stress of the Kharagpur schoo

ought to be treated as an unreserved vacancy and /secondly
that the Carry forward provision of the rules is ‘violative
of articles 14 and 16 of the Constitution

In M R Balaji and Ors. v. State of Mysore (1) this Court

struck down as uncontitutional an order by which 68 per cent
of the Seats in educational institutions were reserved  for
schedul ed castes, schedul ed tribes and t he ot her
educationally and socially backward classes. The court was
reluctant to suggest a proper percentage of reservation but
bearing in mind that "the. interests of weaker sections of
society which are a first charge on the states and the
Centre have to be adjusted with the interests of. the
conmunity as a whole", it observed that .’speaking generally
and in a broad way, a special provision should be less' than
50% how much | ess than 50% woul d depend upon the  rel evant
prevailing circunstances in each case"

Fol | owi ng this decision, the majority observed in
Devadasan’s case that in order to effectuate the guarantee
contained in article 16(1), each year of recruitnment has to
be consi dered separately by itself for, "the reservation for
backward comunities shoul d not be so excessive as to create
a nmonopoly or to disturb unduly the legitimate clains of
other comunities”". Then rule which fell for consideration
in that case was contained in a Menorandum dated January 28,
1952 of the Mnistry of Hone Affairs, as nodified by the

Menor andum of May 7, 1955. The Menorandum provided : "If a
sufficient nunber of candi dates considered suitable by the
recruiting aut horiti es, are not available from the

conmunities for whomreservations are made in a particular
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year, the unfilled vacanci es should be treated as unreserved
and filled by the best avail abl e candi dates. The nunber of
reserved vacancies thus treated as unreserved will be added
as an additional quota to the number that would be reserved
in the following year in the normal course; and to the
extent to which approved candi dates are not available in
that year against this additional quota, a corresponding
addition should be nade to the nunber of reserved vacancies
in the second follow ng year". However, the unutilised
guota was not to be carried forward for nore than two years.
As a result of the Carry forward rule, 29 out of 45
vacancies were filled from anongst the nmenbers of schedul ed
castes and schedul ed tribes, the per cent age of
reservation conming to 64.4. The rule was struck down as
reservation of vacancies in excess of 50 per cent was deened
unconstituti onal

The decision in Devadasan’s case was rended on August 29,
1963 and on Decenber 4, 1963 the Mnistry of Home Affairs
i ssued a nmenmorandum nodifying the Carry forward rule so as
to conply with the decision.. By Para 2 of the Menorandum
(as anended by the Menorandum-of Septenber 2, 1964), the
Carry forward rul e was

(1) [1963] Supp. 1 S/'C.R 439.

(2) [1964] 4 S.C R 680.

8

anmended by providing that "in any recruitnent vyear, the
nunber of normal reserved vacancies  and- the “carried
forward’ reserved vacanci es together shall not exceed 45 per
cent of the total nunber of vacancies" Nevertheless, "if
there be only two vacancies one of themmay be treated as a
reserved vacancy. But if there be only one -vacancy, it

shal |l be treated as unreserved. The surplus above 45% shal
be carried forward to the subsequent year ~ of recruitnent,
subj ect however, to the condition that the particular
vacancies carried forward do not become time barred due to
their becom ng nore than two years-old." The Note appended
to the Rule defines a 'Recruitnent year’ as a ’calendar
year’ and says that for purposes of the two year limt for
the carry forward of reserved vacancies, recruitnent year
shall nean the year in which recruitnment is actually nmade.
By a letter dated Cctober 6, 1964 of the Railway Board, this
Note was modified in its application to the Railway Services
to the extent that ’'Recruitnment year’ was to be the
financial year and not the cal endar year

Acting in pursuance of the Hone Mnistry’ s Menorandum dated
Decenber 4, 1963 as nodified fromtine to tine, the  Railway
Board by its letter of January 16, 1964 prepared a nhew
" Model Roster"” signifying the turns of reserved and
unreserved vacancies. Under this Roster 12.5 per cent of
the vacancies were reserved for schedul ed castes and 5 per
cent for the scheduled tribes. The Roster runs thus:

Poi nt on the Roster VWhet her Unreserved or Reserved for
1 Schedul ed Castes
2-3 Unr eser ved

4 Schedul ed Tri be
5-8 Unr eser ved

9 Schedul ed Cast es
10-16 Unr eserved

17 Schedul ed Castes
18- 20 Unr eser ved

22-24 Schedul ed Tri bes
22-24 Unr eser ved

25 Schedul ed Cast es
26-32 Unr eserved

33 Schedul ed Castes
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34-40 Unr eserved

The Note appended to the Roster contains an inportant

explanation: "If there are only two vacancies to be filled

on a particular occasion, not nore than one may be treated
as reserved and if there be only one vacancy, it should be
treated as unreserved. |If on this account a reserved point
is treated as unreserved, the reservation nay be carried
forward in the subsequent two recruitnment years." |In order
to renove a still surviving grievance of the scheduled
castes and scheduled tribes that in spite of the nodel

roster they were denied appoi ntments whenever there was a
singl e wvacancy, such vacancies being invariably treated as
unreserved irrespective of the point of the roster at which
t hey

9

occur, the Railway Board by their letter of August 23, 1971
"desired" that "if there'is one post to be filled, selection
shoul d ~invariably be held for two posts, i.e., one actua

and the other to cover unforeseen circunstances.” It was in
pursuance of these instructions that on Novenber 6, 1971 the
Chief Personnel Oficer of the SSE. Railway issued the
i mpugned order stating that it was "decided to hold a
selection to draw up a panel of 2 approved candidates to
fill the post of Headm stress.... (i) One post (Reserved for
Schedul ed Caste) against an existing vacancy. (ii) One post
to cover unforeseen requirenent-unreserved"

We have set out the rules leading to the final order in sone
fulness with a view to showing how, fromtinme to tine, the
rules were adapted to nmeet the requirements of the |[|aw
declared by this Court. The vice of rules inpugned in
Devadasan’s case was that though the wunutilised reserved
guota could not be carried forward for nore than 2 years,
the carry forward nmechani smenvisaged by the rules. could
al nost conpletely swanp recruitment to open, general 'seats.
The court illustrated the "startling effect of the 'carry
forward rule"” contained in the Menmorandum of January 28,
1952 as nodified in 1955 by taking a hypothetical exanple:
If in each of the first 2 years of recruitnment, the /'tota

nunber of seats to be filled in was 100, 18 vacancies’ woul d

have to be treated as reserved in each year. If suitable
candi dates were not available to fill these reserved
vacanci es, the reservation would have to carried forward to
the third year, though not beyond it. |If the total ~nunber

of seats for recruitnent in the third year was 50. the
backlog of 36 seats with the addition of 9 reserved seats
for the current year would cover 45 out of 50 vacanci es,
leaving only 5 vacancies for open recruitmnent. This vice
was effectively rectified soon after the judgenment in
Devadasan’s case by the issuance of the Menorandum of  / Dec-
enmber 4, 1963 as anended on Septenber 2, 1964. It was
specifically directed by these curative prescriptions that
"in any recruitnment year, the nunber of normal reserved
vacancies and the ’'carried forward reserved vacancies
toget her shall not exceed 45 per cent of the total nunber of
vacanci es". The rules thus are no longer open to the
objection that the reservation is so excessive as to create
in Governnment enployment a nonopoly in favour of backward
classes or to disturb unduly the legitimte clainms of other
conmuni ti es.

The nodel roster accompanying the letter of the Railway
Board dated January 16, 1964 is designed to neet the
requirenents of the new situation arising out of the rules
franmed in deference to the judgnent in Devadasan's case.
Both the letter and the Note appended to the roster state
expressly that if "there are only two vacancies to be filled
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on a particular occasion, not nore than one may be treated
as reserved and if there be only one vacancy, it should be

treated as unreserved". The words "on a particul ar
occasi on" were substituted on Septenber 2, 1964 by the words
"year of recruitnent”. Thus, in the first place each year

of recruitment is directed to be considered separately and
by itself as laid down in Devadasan' s(1) case so that if
there are only two vacancies to be filled in a particular
year of. recruitnent, not nore than one vacancy can be
treated as reserved. Secondly,

(1) [1964] 4 S.C.R 680. 694- 695.
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and that is directly relevant for our purpose, if there be
only one vacancy to be filled in a given year of
recruitnent, it has to be treated as unreserved irrespective
of whether it occurs inthe nodel roster at a reserved
point. The appointment then is not open to the charge that
the reservation exceeds 50%for, if the very first vacancy
in the first year of recruitnment is in practice treated as
reserved ' vacancy, the systemmay be open to the objection
that the reservation not only exceeds 50%but is in fact
cent per cent. But, if "on this account", that is to say,
if on account of the requirenent that the first vacancy nust
in practice be treated as unreserved even if it occurs in
the nodel roster at areserved point, "a reserved point is
treated as unreserved the reservation can be carried forward
to not nore than two subsequent years of recruitnment. Thus,
if two vacancies occur, say, withinan initial span (if
three years, the first vacancy has to be treated as an
unreserved vacancy and the second as reserved.

That is precisely what happened here. The S.  E. Railway
runs only two Secondary Schools for girls, one at Adra and
the other at Kharagpur. The vacancy at Adra was filled on
August 16, 1966 by the appointnment of the senior. npst
Assistant Mstress, Snt. Gta Biswas.” In pursuance of the
Menor andum dat ed Decenber 4, 1963 of the Mnistry of Home
Affairs, the Railway Board revised the nodel roster by their
letter of January 16, 1964. The first point in thi's roster
is a reserved point and therefore the Adra vacancy was
strictly a reserved vacancy. But there being only one
vacancy in the particul ar year of recruitment, it had to be
treated as unreserved and therefore the appointnent, went to
Smt . Bi swas, an open, not a reserved candidate. Thi s,
however, had to be conpensated for by carrying forward the,
reservation, though not over nore than 2 ~ subsequent
recruitnment years. For the purposes of Services under the
Rai | way admi ni stration "recruitnment year’ means t he
financial year’ and the Adra appointment havi ng been nmade in
the financial year 1966-67, it was permssible to  carry
forward the reservation till the close of the financial year
1968-69. There was no vacancy in 1967-68. The vacancy in
the post of the Headnistress of the Kharagpur @ schoo
occurred in the financial year 1968-69 by the, retirenent of
St . Bina Devi with effect from Decenber 31, 1968. Thi s
vacancy, indubitably, had to be treated as a reserved
vacancy and since from anongst the 4 Assistant M stresses,
respondent No. 8 was the only candidate belonging to the
schedul ed caste, she was entitled to be considered for
sel ection to the post of the Headnmi stress, to the exclusion
of the other 3. The clainms, if any, of the petitioner who is
not a reserved candi date have to be postponed, though in the
normal course it may be quite sone years before she gets her
turn. The Adra Headni stress and respondent No. 8 would seem
to have a long tenure in their respective offices.

It is urged that only one vacancy occurred in 1968-69 and
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since the letter of the Railway Board dated January 16, 1964
says that "if there be only one vacancy, it should be
treated was unreserved", the Kharagpur vacancy nust be
treated as unreserved. Such a construction would rob the
rule of its prime significance and will render the «carry
forward provision illusory. Though each year of recruitnent
is to be treated separately and by itself, a reserved
vacancy has to be carried forward

11

over 2 years, if it is not filled in by the appoi ntnent of a
reserved candi date. The open class reaped a benefit in
1966- 67 when a reserved vacancy was treated as unreserved by
the appoi ntnent of an open candidate, Smt. Gta Biswas. |If

the carry forward rule, has to be given any neaning, the
vacancy shall have to be carried forward for, the benefit of
schedul ed castes and scheduled tribes until the close of the
financial year 1968-69. The Kharagpur vacancy was to be
filled “in on January 1, 1969 and hence it cannot go to the
petitioner who, admttedly, does not belong to the reserved
class. " The construction sought to be put on the rule by the
petitioner would perpetuate a social injustice which has
clouded the lives of alarge section of humanity which is
struggling to find its feet. Such a construction is
contrary to the plai'n | anguage of the letter of the Railway
Board, the intendnent of the rule and its |legislative
hi story.

We may nention before we close that the posts of
Headmi stresses of the Railway Hi gher Secondary Schools were
upgraded in 1969 ‘as Cass posts and in 1970 as d ass
posts. The reservation for schedul ed. castes and. schedul ed

tribes in dass Il posts was abolished wth effect from
Cctober 4, 1962 and in regard to C ass | posts, there never
was any such reservation. Different considerations may

therefore apply to future recruitnent to these posts, but
with that we are not concerned here. ~Nor are we concerned
to consider the Indian Railways H gher Secondary Schoo

Recruitnment Rules, 1972, which, noware said to govern
recruitnment to the posts of Headm stresses.

W hope that this judgnment will  finally ring down the
curtain on the various proceedings pending inthe Calcutta
H gh Court together wth various interim orders passed
therein concerning the appointnent to the Headm stress’s
post in the Kharagpur school

In the result the petition fails and the rule is discharged,
but there will be no order as to costs.

Petition dism ssed.
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