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PETI TI ONER
SHRI PREM BALLABH BELWAL

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT: 24/ 07/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
1996 SCALE (5)564

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Del ay condoned.

Substitution all owed.

Respondent Nos.4 and 5 are ordered to be transposed as
appel | ant s.

Thi s appeal by special leave arises fromthe judgnent
of the Allahabad H gh Court made on January 4, 1979 in CMAP
No. 2960/ 77. The admtted position is that the first
appel l ant as tenure-hol der under the provisions of the UP
Inposition of Ceiling on Land Holdings Act, 1960 (Act 1 of
1961) (for short, the ‘Act’) held  bhum swam |ands of an
extent of 182 acres in Ram Nagar and Nainital Tehsils of
Nainital District and in tehsil Rani khet of Alnore district.
In addition, his wife Snt. Basanti Devi held 127 bi ghas (24
acres) of agricultural land in the village Sanwal de, Tehsi
Ram Nagar. After the Act had cone into force, the tenure-
hol der was enjoined to file his return under Section 5 in
Chapter Il of the Act. Wien the land held by his w fe was
sought to be included in the holding of the appellant, his
wife filed objection stating that she was in possession of
the land as Sirtan of the agricultural |land which is/|ater
termed as ‘Asam’ right; she had no title to the property
and was liable to be ejected any tine and, therefore, the
land could not be included in the holding of the tenure-
hol der. The claimwas rejected by the Tribunals and in-the
wit petition, the learned Judge, while holding that Snt.
Basanti Devi is not a holder within the nmeaning of Section
3(9) of the Act and not a "tenure-holder" within the neaning
of Section 3(17) of the Act, <came to the conclusion that
bei ng a nenber of the "famly" defined under Section 3(7) of
the Act, she was holding the | and of 24 acres. Consequently,
the land was required to be included in the holding of the
t enur e- hol der, nanely, the appellant.

Shri Satish Chandra, |earned senior counsel for the
appel l ant, sought to draw a distinction between hol di ng and
occupation of the land. Section 3(21) of the Act envisages
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that the expressions not defined in the Act would be
construed to be the appropriate expressions as defined in
the U. P. Zanindari Abolition and Land Reforns Act, 1950 (for
short, ‘Abolition Act’). Section 3(14) of the Abolition Act
defines ‘land’” to include Iand held and the | and occupi ed.
The Act envisages inmposition of ceiling in respect of the
land held by a tenure-holder. The occupation thereby, which
woul d envi sage sone senblance of title to the property,
alone would be included in the holding of a tenure-hol der
Since Basanti Devi was not holding |and as a tenure-hol der
but was in precarious occupation and enjoyrment of the | and,
the sanme cannot be included in the holding of the tenure-
hol der It is true that Section 3(14) of the Abolition Act,
while defining the land, nmade a distinction between |and
invested with title and1and in occupation and enjoynent for
the purpose of the Abolition Act. The Ceiling Act envisages
| and hel d by the tenure-hol der for the purpose of inmposition
of the ~ceiling. The object of the Act is that no tenure-
hol der 'shoul d hol d and remai n in possessi on and enj oynent of
agricultural land in excess of ceiling limt. The famly
must not ~hold in excess thereof. It woul d be seen that the
di stinction sought to be made in the Abolition Act read in
isolation of the Ceiling Act does indicate that there is a
di fference between ‘the person having title to the property
and person remaining in occupation and enjoynent of |and
governed under the provisions of the “Abolition Act. The
assam under the Abolition Act does not appear to get any
absolute right except as envisaged in the Abolition Act and
isliable to ejectnment on fulfillment of the conditions
envisaged in the relevant provisions of the Act. The Act
defines ‘famly’ under Section 3(7) to include the tenure-
hol der, his wfe, if she happens to bea tenure-hol der, her
husband, the spouse, the mnor daughters, sons ' except
marri ed daughters. The tenure-holder hinself/herself is a
hol der, will be treated to be a tenure-holder and
conputation of the ceiling would be done in accordance with
law. If the tenure-holder happens to be a nenber of the
famly, though the wfe has property of her ‘own, the
i ntendnment of the Act appears to that the | ands held by the
tenure-holder, the wfe/husband in the nanme of ninor
children but not married daughters, all are to be included
in the holding of the tenure-holder. After excluding 7-1/2
hectares of the land as the ceiling determ ned under Section
5 and after pernissible conmputation, the rest of the land is
to be declared as surplus | and.

It is not in dispute that Snt. Basanti Devi~ died on
9.2.1979 pending ceiling proceedings. It is also stated in
paragraph 2 or the SLP that the respondent Nos.4 and 5, sons
succeeded to her estate |In other words, they have held the
land after her demi se as successors. Under t hese
circunstances, in deternmining as to what was the“incidence
of her holding 24 acres, it would be suffice to hold that
her | ands passed on to her sons. It is but necessarily to be
concluded that she had held the land as assam and the
tenure-holder held the land of his wife. Total |and held by
himis 182+24 acres, i.e., 206 acres. it is sought to be
of fered that the tenure-holder is prepared to surrender the
land held by his wife and that, therefore, the excess
bhum swanmi |and held by the tenure-holder nmay not be taken
to be in his possession. we would make it clear that in the
event of the appellant’s surrendering the 24 acres of |and
held by Snt. Basanti Devi, necessarily the sanme | and cannot
be included in the holding of the husband, the first
appellant - tenure-holder. In the event of their not
surrendering the | and, the ceiling aut hority shal
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necessarily conpute the entire land in the holding of
tenur e-hol der and the surplus | and accordingly be determ ned
and the procedure prescribed for surrender should be
followed and action taken according to law wthin four
months fromthe date of receipt of the order of this Court.

The appeal is accordingly dismssed with the above
observations. No costs.




