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CASE NO. :
Appeal (civil) 5453 of 2003

PETI TI ONER
The Divisional Controller, KSRTC

RESPONDENT:
Vs.
Mahadeva Shetty and Anr.

DATE OF JUDGVENT: 31/07/2003

BENCH
DORAI SWAMY RAJU & ARI JI. T PASAYAT.

JUDGVENT:
J UDGMENT

(Arising out of S.L.P. (C No. 15861 of 2002

ARl JI' T PASAYAT, J

Leave granted.

Mahadeva Shetty (hereinafter referred to as 'the
claimant’) suffered serious injuries on 4.6.1995 as a result
of a vehi cul ar accident where a bus bearing No. KA-01/F 5097
bel ongi ng to Karnataka State Road Corporation (hereinafter
referred to as 'the Corporation’) was involved. According to
the claimant, the accident took place on account of rash and
negligent driving by driver of this bus. As a result of the
accident the bus plunged into a ravine resulting in/ serious
injuries to the spinal cord of the clainant and nmade him a
paraplegic. He filed an application for conmpensati on before
the Cvil Judge (Senior Division) & JMC, Nanjangud,
(hereinafter referred to as 'the Tribunal’) claimng
conpensation of Rs.9.83 |lakhs. According to the claim
petition filed under Section 166 of the Mdtor Vehicles Act,
1988 (in short 'the Act’) the clai mant was a Mason by
prof ession. The bus in which he was he was a passenger
pl unged into a pit by rolling down froma great height, and
he sustained injuries and a few persons |lost their lives on
account of the accident. He was hospitalized for about 7
weeks i.e. days from5.6.1995 to 23.7.1995. There was
fracture of T12 vertebra and consequent damage to nerve
system of the whol e body bel ow the hi ps and the body has
been functionl ess. Linbs have becone functionl ess
permanently due to failure of nerve system due to accident
and he has al so | ost sexual power. He was earning
Rs. 3,000/ - per nonth at the time of accident. It was stated
that that he was of good health at the tinme of accident.

Stand of the Corporation in reply to the claimpetition
was that the accident was not due to rash and negli gent
driving, but an act of God and that there was no rashness
and/ or negligence as clained by the claimnt.

On consideration of the materials on record and the
evi dence of witnesses examn ned, the Tribunal awarded
conpensation of Rs.2.20 lakhs. It was stipulated that the
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amount be paid with interest @6% p.a. from 28.12.1999, i.e.
the date when clai mant tendered evidence in support of the
claim

Matter was carried in appeal by the claimant before the

Kar nat aka Hi gh Court for enhancement of conpensation. The
Cor poration supported the order dated 24.5.2000 of the

Tri bunal taking the stand that there was no infirmty in the
order. In appeal the H gh Court raised the anount of
conpensation to Rs.6.25 | akhs. Under various heads, the
amount s of compensation as awarded by the Tribunal and the
H gh Court are as foll ows:

Headi ng Tri bunal Hi gh Court
(a)Pain & Suffering Rs. 25, 000/ - Rs. 1, 00, 000/ -
(b) Mental agony Rs. 25, 000/ - Bot h under the head
i njury, pain and
suffering
(c) Medi cal Expenses Rs. 15, 000/ - Rs. 15, 000/ -
(d) Transportation Rs. 5, 000/ - Rs. 5, 000/ -
(e)Loss of marital life Rs.75,000/- Rs. 1, 50, 000/ -
(f)Loss of future incone Rs. 75, 000/ - Rs. 2, 55, 000/ -
(g) Future expenses / ------ Rs. 1, 00, 000/ -
(h)Interest @6%fromthe @9% fromthe
dat e of recording date of petition
Evi dence.

Learned counsel for the appellant submtted that

wi t hout any rational basis the H gh Court has enhanced the
conpensation, while the Tribunal under the Act had indicated
cogent reasons for the award made by it. It is pointed that
the cl ai mant was working as a Mason-and he did not have

per manent job. H s engagenment depended on several factors,
like availability of engagenents. Wen it rains, and in
several other periods, nornmally a Mason woul d not” have worKk.
That being the position the H gh Court was not justified in
taking Rs.15,000/- as nmonthly income. The rate of interest
justified by the High Court is on the higher side. 1In any
event the accident was an act of God and no conpensation is
payabl e.

In response | earned counsel for the clainmant subnitted

that the Hi gh Court has considered all the | egal and factua
factors and has rightly awarded the anount, particularly
when disability was 100% and t he cl ai mrant has becone a
cripple. Strong reliance was placed on a decision of this
Court in Nagesha v. MS. Krishna and Anr. (1997 (8) SCC 349)
to contend that the quantum of conpensati on awarded was

neet and the proper

Ri val stands need consi deration

The expression "act of God" signifies the operation

of natural forces free fromhuman intervention, such as
lightening, stormetc. It may include such unexpected
occurrences of nature as severe gal e, snowstorns,

hurricanes, cyclones, tidal waves and the |ike. But every
unexpected wi nd and storm does not operate as an excuse from
liability, if there is a reasonable possibility of
anticipating their happening. An act of God provides no
excuse unless it is so unexpected that no reasonabl e human
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foresight could be presuned to anticipate the occurrence,
having regard to the conditions of time and place known to
be prevailing at. For instance, where by experience of a
nunber of years, preventive action can be taken. Lord

West bury defined act of God (dammum fatale in Scotch Laws)
as an occurrence which no human foresight can provide

agai nst and of which human prudence is not bound to
recogni ze the possibility. This appears to be the nearest
approach to the true neaning of act of God. Lord

Bl ancaburgh spoke of it as "an irresistible and

unsear chabl e provi dence nullifying are human effort”.

The term ' conpensation’ as stated in the Oxford

Dictionary, signifies that which is given in reconpense, an
equi val ent rendered. ' Danages’ on the other hand constitute
the sum of noney cl ained or adjudged to be paid in
conpensation for |loss or injury sustained, the val ue
estimated in nmoney, of sonething |ost or withheld. The term
' conpensation’ etynol ogically suggests the inage of

bal anci ng one thing against another; its primary
signification-is equival ence, and the secondary and nore
conmon neani ng i s sonething given or obtained as an
equi val ent. Pecuni ary danmages are to be valued on the basis

of "full conpensation’. ~That concept was first stated by
Lord Bl ackborn in Livingstone v. Rawyards Coal Co. (1980 AC
25).

The "Rul e of Law' requires that the wongs shoul d not

remai n unredressed. - All the individuals or persons
committing wongs should be liable in an action for damages
for breach of civil lawor for crimnal punishnment.

' Conpensation’ neans anything given to nake things

equi valent, a thing given or to nmake anends for |oss,
reconpense, remuneration or pay: it need not, therefore,
necessarily be in ternms of nobney, because | aw may specify
principles on which and manner in which conpensation is to
be determ ned and given. Conpensation is an act which a
Court orders to be done, or nobney which a Court orders/'to be
pai d, by a person whose acts or om ssions have caused'| oss
or injury to another in order that thereby the person

dami fied may receive equal value for his |oss; or be nade
whol e in respect of his injury; sonething given or obtained
as equival ent; rendering of equivalent in value or anount;
an equival ent given for property taken or for an injury done
to another; a reconpense in value; a reconpense given for a
thing received; reconpense for whole injury suffered;
remuneration or satisfaction for injury or damage of every
description. The expression ’'compensation’ is not ordinarily
used as an equivalent to 'damages’, although conpensati on
may often have to be neasured by the sane rul e as danages in
an action for a breach. The term’conpensation’ as pointed
out in the Oxford Dictionary signifies that which is given

i n reconpense, an equival ent rendered; ’'damages’ on the

ot her hand constitute the sum of noney, claimed or adjudged
to be paid in conpensation for loss or injury sustained.
"Conmpensation’ is a return for a | oss or damages sust ai ned.
Justice requires that it should be equal in value, although
not alike in kind.

It is true that perfect conpensation is hardly possible
and noney cannot renew a physique frame that has been
battered and shattered, as stated by Lord Merris in Wst v.
Shepard (1964 AC 326). Justice requires that it should be
equal in value, although not alike in kind. Object of
provi di ng conpensation is to place clainmant as far as
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possible in the sane position financially as he was before
accident. Broadly speaking, in the case of death basis of
conpensation is |loss of pecuniary benefits to the dependants
of the deceased which includes pecuniary |oss, expenses,

etc. and loss to the estate. Object is to mitigate hardship
that has been caused to the |legal representatives due to
sudden deni se of the deceased in the accident. Conpensation
awar ded shoul d not be inadequate and shoul d neither be

unr easonabl e, excessive, nor deficient. There can be no
exact uniformrule for neasuring value of human life and
nmeasure of danmage cannot be arrived at by precise

mat hemati cal cal cul ati on; but anbunt recoverabl e depends on
broad facts and circunstances of each case. It should
neither be punitive against whomclaimis decreed nor it
shoul d be a source of profit of the person in whose favour
it is awarded. Upjohn L.J. in Charter House Credit v. Jolly
(1963) 2 CB 683) renarked, 'the assessnent of damages has
never been an exact science; it is essentially practical’

The danmges for vehicular accidents are in the nature

of conmpensation in nmoney for |oss of ‘any kind caused to any
person. In case of personal injury the position is different
fromloss of property. In the |later case there is
possibility of repair or restoration. But in the case of
personal injury, the possibility of repair or restoration is
practically non-existent. In Parry v. Cleaver (1969 1
All.E.R 555) Lord Mrris stated as fol lows:

"To conpensate in nmoney for pain-and
for physical consequences is invariably

difficult, but..... no other process can be
devi sed than that of nmking nonetary
assessnent. "

The main principles of |aw on conpensation for injuries
were worked out in 19th Century, where railways accidents
were becom ng conmmon and all actions were tried by Jury.
Though the cases have antiquated air it is still useful to
refer to them The necessity that damages should be ' full
and 'adequate’ was stressed by the Court by Queen’s Bench in
Fair v. London and North-Western Railway Co. (1869) 21 LT
326). The word ’'conpensation’ is derived fromLatin word
"conpensare" mneani ng "wei gh together" or "balance".  In
Rushton v. National Coal Board (1953) 1 All.E R 314 it was
observed

"Every nenber of this Court is anxious

to do all he can do to ensure that the
danages are adequate for the injuries
suffered, so far as they can be conpensated
for an injury, and to help the parties and
others to arrive at a fair and just
figure.”

It has to be kept in view that the Tribuna
constituted under the Act as provided in Section 168 is
required to make an award determ ning the anmount of
conpensation which to it appears to be 'just’. It has to be
borne in mnd that conpensation for loss of linbs or life
can hardly be weighed in golden scales. Bodily injury is
not hi ng but a deprivation which entitles the clainmant to
danages. The quantum of damages fixed should be in
accordance to the injury. An injury may bring about many
consequences |like | oss of earning capacity, |oss of menta
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pl easure and nany such consequential | osses. A person
beconmes entitled to damages for the nental and physica

| oss, his or her life may have been shortened or that he or
she cannot enjoy life which has been curtail ed because of
physi cal handi cap. The nornmal expectation of life is
impaired. But at the sane tine it has be to be borne in mnd
that the conpensation is not expected to be a wind fall for
the victim Statutory provisions clearly indicate the
conpensation nmust be "just" and it cannot be a bonanza;

not a source of profit but the sanme should not be a
pittance. The Courts and Tribunals have a duty to weigh the
various factors and quantify the anpbunt of conpensation

whi ch should be just. What would be "just" conmpensation

is a vexed question. There can be no golden rule applicable
to all cases for neasuring the value of hunman life or a
linb. Measure of damages cannot be arrived at by precise
mat hemati cal cal culations. It would depend upon the
particul ar facts and circunstances, and attendi ng peculiar
or special features, if any. Every nethod or node adopted
for assessing conpensation has to be considered in the
background of "just" conpensation which is the pivota

consi deration. Though by use of the expression "which
appears to it to be just" a wide discretion is vested on
the Tribunal, the determination has to be rational, to be
done by a judicious approach and not the outcone of whins,
wi | d guesses and arbitrari ness. The expression "just"
denotes equitability, fairness and reasonabl eness, and non-
arbitrary. If it is'not so it cannot be just. (See Helen C
Rebell o v. Maharashtra State Road Transport Corporation (AR
1998 SC 3191).

This Court in R D. Hattangadi v. Pest Control (India)
Pvt. Ltd. (AIR 1995 SC 755) laying the principles posited:

"Broadly speaking, while fixing the

amount of conpensation payable to a victim
of an acci dent the danmmges have to be
assessed separately as pecuni ary damages and
speci al danmages. Pecuni ary damages are those
whi ch the victimhas actually incurred-and
whi ch are capabl e of being cal cul ated in
terns of mpney; whereas non-pecuniary
danages are those which are capabl e of being
assessed by arithnetical calculations. In
order to appreciate two concepts pecuniary
danages may i nclude expenses incurred by the
claimant: (i) medical attendance; (ii) loss
of earning of profit up to the date of

trial; (iii) other material loss. So far as
non- pecuni ary danmages are concerned, they
may include (i) danages for nental and

physi cal shock, pain and suffering already
suffered or likely to be suffered in future;
(ii) danages to conmpensate for the | oss of
anenities of |life which may include a
variety of natters, i.e., on account of
injury the claimnt may not be able to wal Kk,
run or sit; (iii) damages for the | oss of
expectation of life, i.e., on account of
injury the normal |ongevity of the person
concerned is shortened; (iv) inconvenience,
har dshi p, disconfort, disappointnent,
frustration and mental stress in life."

Here al so because of the accident the appellant had
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beconme paraplegic. The principle has been re-agitated in
by the Court in Ashwani Kunar M shra v. P. Mini am Babu
(1999 ACJ 1105 SC).

A person not only suffers injuries on account of

accident but also suffers in mnd and body on account of
the accident throughout his life and a feeling is devel oped
that he is no nore a nornal man and cannot enjoy the
amenities of life as another normal person can. Wile
fixing conpensation for pain and suffering as also for |oss
of anenities of life the features |like his age, marita
status and unusual deprivation he has undertaken in his
l'ife has to be reckoned.

Conming to the injuries, nental agony, pains and

sufferings it is noted that the clai mant was hospitalized
for about seven weeks. Therefore, the amount of

Rs. 1, 00, 000/ - fixed by the H gh Court is unreasonable.

So far 'as the 1oss of earning capacity is concerned,

it is notedthat the Tribunal had cal cul ated the income at
Rs. 12, 000/ - per annum and the Hi gh Court enhanced it to
Rs. 15,000/-. It referred to Schedule (I1) to the Act for
fixing national income and the nmultiple. Though multiple
of 17 as fixed by the Hi gh Court seens to be in order
there is no rational for fixing annual incone at

Rs. 15, 000/ -. The Tribunal had taken into account the

possi bility of non-engagenment and t he wages cl ai nred. Sane
appears to be rational. Therefore, the annual income is
fixed at Rs.12,000/-. Applying the multiple of 17 the |oss
of future incone is fixed at Rs.2, 04, 000/-i nstead of

Rs. 2, 55,000/ - as fixed by the Tribunal

Coning to the loss of marital |ife and the non-

possibility of marriage, the Tribunal had indicated basis
for fixing the quantum at Rs.75,000/-.~ Wthout any basis
being i ndicated, the Hi gh Court fixed at Rs.1.5 | akhs by
referring to the case of R D. Hattangadi (supra). The
speci al features of that case are non-existent in the case
at hand. The injured in that case was an advocate who was
married. In the case at hand the claimant is-a bachel or
Several other factors were considered in the earlier case
to fix the quantum Therefore, the anmount awarded by the
Tribunal is restored. So far as future expenses for
medi ci nes and wheel chair etc. are concerned, the Tribunal
as noted above had not awarded any conpensation. ~ But the
Hi gh Court has fixed it at Rs.1 | akh. Though H gh Court has
not indicated any basis of award |lunmp sum it cannot be
denied that the claimant is on the wheel chair and would
need regul ar nedical attention because of the continued
conplications. The cost of expenses during hospitalization
was smal |, because treatnent was at CGovernnent Hospital.
The situation would not be different for future treatnents.

Above being the position, sumof Rs.50,000/- would be
adequate. The other anmpunts awarded by the Hi gh Court, in
our considered opinion, do not call for any interference.
Simlar is the case for rate of interest awarded. The
total anmount comes to Rs.4,49,000/-, which is rounded to
Rs. 4.50 | akhs.

So far as Nagesha's case (supra) relied upon by the
claimant is concerned, it is only to be noted that the
deci si on does not indicate the basis for fixing of the
guantumas a lunp sumwas fixed by the Court. The decision
ordinarily is a decision on the case before the Court,
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while the principle underlying the decision would be

bi nding as a precedent in a case which cones up for
deci si on subsequently. Therefore, while applying the
decision to a |l ater case, the Court dealing with it should
carefully try to ascertain the principle laid down by the
previous decision. A decision often takes its colour from
the question involved in the case in which it is rendered.
The scope and authority of a precedent should never be
expanded unnecessarily beyond the needs of a given
situation. The only thing binding as an authority upon a
subsequent Judge is the principle upon which the case was
deci ded. Statenments which are not part of the ratio

deci dendi are distinguished as obiter dicta and are not
authoritative. The task of finding the principle is
fraught with difficultyas without an investigation into
the facts, it cannot be assuned whether a sinilar
direction nmust or ought to be nmade as neasure of socia
justice. Precedents sub silentio and w thout argunment are
of no nonent. ~ Mere casual expression carry no wei ght at
all. Nor ‘every passing expression of a Judge, however

em nent, can be treated as an ex cathedra statenent having
the wei ght of authority.

The claimant is entitled Rs.4.5 | akhs as conpensati on
along with interest @9% p.a. fromthe date of application
for conpensation till paynent. Qut of the aforesaid suma
sum of Rs.3.5 | akhs along with entire interest payable
shal | be deposited in a fixed deposit for not less than

five years in a nationalized bank. ~The claimant will be
entitled to draw i nterest on the deposit, which shall be
re-deposited for further terns of five years. In case of

urgent need it shall be open to the claimant to nove

Tri bunal for rel ease of any part of the ampunt in deposit.
The Tribunal shall consider the request for wthdrawal and
shall direct withdrawal in case of an urgent need and not
ot herwi se of such sum as woul d neet the need. It shall be
specifically indicated to the Bank where the deposit is to
be made that no advance or withdrawal of any kind shall be
permtted without the order of the Tribunal. It shall be
open to the claimant to approach the Tribunal for variance
of the order relating to deposit in fixed deposit, if any
ot her schenme would fetch better returns and also woul d
provi de regul ar and pernmanent incone. The anount awarded
along with interest shall be deposited within period of
four weeks fromtoday after adjusting any anount al ready
deposited. The deposits shall be made with the Tri bunal

The appeal is allowed to the extent indicated.  Costs
nade easy.




