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1 Since the issue to be decided in this special |eave
petitionis limted to the interpretation of Section

173- A of the Rajasthan Minicipal Act, 1959 (hereinafter
referred to as \021lthe Act\022), it was decided to hear out
the special |eave petition at the admission stage

itself.

2 The facts involved in the special |eave petition
in brief, are as follows:

3 The respondent herein, Pareshar Soni, purchased an

ol d house situated at Mti Chowk, Jodhpur, from one
Sm. Shanti Kumari Lodha by a registered sale deed
dated 15.5.1987. It appears fromthe judgment formng
the subject matter of the special |eave petition that
Sm. Shanti Kumari acquired the ownership and
possession of the said property pursuant to a judgnent
and decree passed by the Calcutta H gh Court on
6.6.1972 in Civil Suit No.867 of 1934. After
purchasing the property the said respondent filed an
application before the Minicipal Corporation, Jodhpur
under Section 170(1) of the Act seeking pernission to
construct a residential house and a few shops on the
sai d property. Inasmuch as, the Minicipal Corporation
did not take any step on the said application, anotice
was sent on behalf of the respondent herein to the

Cor porati on under Section 170(8) of the Act providing
for a response within 15 days of receipt of the notice.
It appears that the Corporation did not pay any heed
even to the said notice, and accordingly, by invoking
the deemning cl ause the respondent started construction
work on the said property.

4 On 24th May, 1997 the Municipal Corporation raised a
demand upon the respondent for a sumof Rs.1, 66, 874/-
by way of conversion charges and conpoundi ng fees. The
respondent objected to the said demand and filed a
representation challenging its validity on the ground
that the property in question is nearly 200 years old
and reference thereto had been nmade in a Patta of the
year 1865 pertaining to a nei ghbouring house, show ng
the property to be a free-hold property. Consequently,
according to the respondent, no comrercial charges
could be | evied thereupon. The respondent, however,
deposited a sumof Rs.1,619 towards construction fees.
As the representation filed by the respondent did not
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yield any result, the respondent was conpelled to file
a wit petition before the Jodhpur Bench of the

Raj ast han H gh Court, being SBC Wit Petition No.2159
of 1997. The Municipal Corporation, Jodhpur, which is
the petitioner No.2 in the present special |eave
petition filed its reply contending that Section 173-A
of the Act permits the State Governnent to allow any
person to use the land for the purposes other than for
which it was originally allotted. It was al so contended
that the regul ation of the areas, narkets etc. were al
within the conpass of the Act and the \021Patta\022 said to
have been issued by the earlier State would al so remain
subject to the Act. One other stand which was taken
before the | earned Single Judge was that the
respondent/wit petitioner had failed to produce a copy
of the Patta for the property . in question to indicate
the rights and the conditions of usage of the |and
provi ded therein. Upon hearing the parties the |earned
Si ngl e Judge by hi s judgnment and order dated 19th July,
1999 dismi ssed the wit petition solely on the ground
of non-production of the Patta by the respondent

her ei n.

5 The respondent thereupon filed a Special Appea
bef ore the Division Bench of the aforesaid H gh Court,
being DB (Civil) Special Appeal No.1109/1999. Before
the Division Bench the main contention advanced on
behal f of the respondent herein was that the property
in dispute was a free-hold H ndu Undivi ded Fanmily (HUF)
property which was nearly 2 centuries old and at the
rel evant point of tine the erstwhile State had allotted
the sane on a free-hol d basis. Consequently, the

provi sions of Section 173-A of the Act would not apply
in the instant case.

6 It was al so contended on behal f of the respondent
that the inpugned demand notice was illegal and without
any |legal validity because the said property had
neither been allotted nor sold to(the respondent or her
predecessor-in-interest by the Minicipal Corporation or
the State Governnent, as contenplated in Section 173-A
of the Act, and as such no conversion charges or
conpoundi ng fees could be | evied and demanded by the
Muni ci pal Authorities.

7 Wi | e deci ding the appeal, the Division Benchon a
bare readi ng of Section 173-A of the Act observed that
in order that the said section should apply, two
conditions were necessary : (i) that the | and has been
allotted or sold to any person by the Minicipa
Corporation or the State Government, and (ii) that the
allotment or sale of the |and by the Minicipa
Corporation or the State Government was subject to the
condition of limting its use for a particul ar purpose.
The Division Bench al so observed that if either of the
two conditions were not fulfilled the provisions of
Section 173-A would not apply. Basing its decision on
the contention advanced on behal f of the respondent
that the said property had never been sold or allotted
to them being a HUF property, the Division Bench
affirmed the view taken by the Single Judge and, after
goi ng through the regi stered sale deed, came to the
concl usion that the property had neither been allotted
nor sold by the Municipal Corporation or the State
CGovernment and that too for specific purpose. The

Di vi sion bench also canme to a finding that there was no
evi dence on record to suggest that the land in question
had come into the hands of respondents herein with
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certain conditions limting its use. Noting that the
avernents in the wit petition stood unrebutted the

Di vi si on Bench al so concluded that it had been
established that the respondent herein acquired the
owner shi p and possessi on over the |l and by the

regi stered sal e deed w thout any condition or restraint
on its use. On the basis of its aforesaid finding, the
Di vi sion Bench allowed the appeal filed by the
respondent herein and set aside the order of the single
Judge. Consequentially, the wit petition filed by the
respondent herein was all owed.

8 On behal f of the petitioners it was submtted that
the only point which required an answer in the instant
speci al |eave petition was whet her the provisions of
sub-section (4) of Section 173-A of the Act which had
been introduced by anmendnent in 1999 would apply to the
case of the respondent when admttedly she had acquired
title to the property on 15th May, 1987 long prior to
the said amendnment. It was submitted that since the
amendnment' _had been effected, the Minicipal Corporation
was entitled to raise a demand on the basis thereof on
account of the change of user of the land by the
respondent .

9 It was al so submitted that the single Judge had not
conmitted any error in‘dismssing the wit application
on the ground that the wit petitioner/respondent
herein had failed to produce the \021Patta\022 of the
property whi ch would have clearly indicated the use to
whi ch the said property could be-applied. 1In the
absence of any evidence to the contrary, produced by
the wit petitioner/respondent herein, the single Judge
had very rightly held that it was not possible to
accept the bald statenment nmade on behalf of the wit
petitioner/respondent herein that the property had not
been allotted or sold to her predecessor-in-interest

ei ther by the Municipal Corporationor the State

Gover nment .

10 The submi ssions made on behal f of the appell ant
were controverted on behal f of the respondent and it
was urged that the regi stered sal e deed by which the
respondent herein had acquired the property had not

indi cated any condition relating to specific user of
the property in question. Apart fromthe above,
reference had been made to a \021Patta\ 022 of 1965 issued in
favour of the owner of the adjoining property which

i ndicated that the said property was free-hold on which
there could be no levy of commercial charges. The said
statenment of fact had not been rebutted by the
petitioner and the representation filed by the
respondent renained unattended to and unanswered by the
petitioner. It was submtted on behalf of the
respondent that in the absence of any evi dence produced
on behal f of the Minicipal Corporation, the D vision
Bench had not committed any error in comng to the
concl usion that the respondent had been able to
establish that she had acquired ownership and
possessi on over the property by a registered sal e deed
wi t hout any condition placing any linmtation on its
use.

11 On the question of application of Sub-section (4)
of Section 173-A, as introduced in the Act by the
amendnment of 1999, it was submitted that, in any event,
the sanme could have no application since the respondent
by raising a residential house and shops had not

vi ol ated any of the provisions of the Act in force at
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the relevant tinme, since there was no restriction on
the user of the land when it was acquired by the
respondent .

12 In view of the difference in the unanmended
provi sions of Section 173-A and the amendnents

i ntroduced therein by the Rajasthan Minicipalities
(Amendrent) Act, 1999, it would be appropriate at this
stage to set out the unanended provisions of Section
173-A as well as the amendnents effected therein by the
af oresai d Amrendi ng Act of 1999.

13 Section 173-A of the Act prior to its amendnent was
as follows:

\023173- A (Power of the State Governnent

to allow change in the use of |and \026

(1) Not wi t hst andi-ng anything contai ned
in this Act, where any land has
been allotted or sold to any
person by a nunicipality or the
State CGovernnent subject to the
condition of restraining its use
for a particular purpose, the
State CGovernnent may, if itis
satisfied so to do i'n public
interest, allowthe owner or

hol der of such land to use it for
any other purpose other than the
pur pose for which it was
originally allotted or sold, on
payment of such conversion charges
as may be prescribed.

Provi ded that the rates of
conversi on charges may be
different for different areas and
for different purposes.

(2) The conversion charges so realised
shall be credited to the

Consol i dated Fund of the State or

to the fund of the Municipality as

may be determined by the State

Gover nnent .

(3) Such charges shall be the first
charge on the interest of the

person liable in the I and the use

of whi ch has been changed and

shal | be recoverable as arrears of

| and revenue.

Section 173-A of the Act as amended by the Anmendi ng
Act of 1999 reads as foll ows:

\023173- A Restriction on change of use of

| and and power of the State Governnent

to all ow change of use of land -

(1) No person shall use or permt the
use of any land situated in any

nmuni ci pal area, for the purpose

ot her than that for which such

land was originally allotted or

sold to any person by the
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(2) In the case of any |and not
allotted or sold as aforesaid and
not covered under sub-section (1),
no person shall use or pernit the
use of any such land situated in a
nmuni ci pal area for the purpose

ot her than that for which such

| and use was or is permissible, in
accordance with the Master Pl an,
wherever it is in operation, or
under any law for the tinme being
in force.\022

(3) Not wi t hst andi ng-anyt hi ng cont ai ned
in sub-section (1) or sub-section
(2), the State Governnment or any
aut hority authorised by it by
notification in the Oficia
Gazette, 'may all ow the owner or

hol der of -any such | and to have
change of use thereof, if it is
satisfied so to do in public

i nterest, on paynment of conversion
charges at such rates and in such
manner as nay be prescribed with
respect to the followi ng changes
in use :-

(1) Fromresidential to
conmer ci al or any ot her
pur pose; or

(ii) From commercial to any other
pur pose; or

(iii) Fromindustrial to conmmercia
or any other purpose; or

(iv) From ci nema to comercial or
any ot her purpose;

Provi ded that rates of conversion
charges may be, different for
different areas and for different
pur poses.

(4) Any person who has al ready changed
the use of land in violation of the
provisions of this Act in force at

the time of change of use, shal

apply to the State CGovernnent or any
authority authorised by it under
sub-section (3), within six nmonths
fromthe date of commencenent of the
Raj ast han Munici palities (Arendnent)
Act, 1999 (Act No.19 of 1999) for
regul ari sation of said use and upon
regul ari sation of the change of use

of land he shall deposit the anpunt

cont enpl at ed under sub-section (3).\024

14 From the subm ssions made on behal f of the
respective parties and the materials on record,
adnmttedly the respondent herein acquired title to the
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property in question by a registered sale deed dated
15.5.1987. It is also not denied that her predecessor-

i n-interest acquired ownership and possessi on of the
property pursuant to a judgnment and decree passed by
the Calcutta H gh Court on 6.6.1972 in GCvil Suit

No. 867 of 1934.

15 There is also no dispute that the respondent filed
an application under Section 170(1) of the Act on
5.1.1996 seeking permission to construct a residentia
house and shops on the property in question and not
havi ng recei ved any response thereto, a notice was

gi ven on her behal f under Section 170(8) of the Act,

whi ch was also not replied to and consequently on the
basi s of the deem ng provision the respondent started
construction invoking such deemi ng clause contained in
sub-section (8) of Section 170 itself.

16 VWiile it is truethat the respondent had not
produced a copy of the \021Patta\022 for the property in
guesti on she had all al ong contended that the property
i n questi'on had never been allotted to her predecessor-
in-interest either by the Minicipal Corporation or by
the State Governnment, which stand stood unrebutted on
behal f of the petitioner. There is also no denial by
the petitioner that the property had been acquired by
the predecessor-in-interest of the respondent by virtue
of a decree passed by the Calcutta H gh Court in
respect of the ancestral properties of the parties to
the suit.

17 In such circunstances, we do not think it will be
proper for this Court in the special |eave petition to
once agai n enbark on an-inquiry, wthout any evidence
on record, as to whether the property had been allotted
ei ther by the Minicipal Corporation or the State
Governnment. |In either case, sone record woul d have
been nmi ntai ned either by the Minicipal Corporation or
the State Governnent, which was not produced either
before the Court in the wit proceedings or before us.
18 We, therefore, have to accept the conclusion of the
Di vi sion Bench that the property had neither been
allotted by the Minicipal Corporation or by the State
CGovernment or that any restriction had been placed on
its user. Consequently, the question of denmanding
conversion charges for change of user would al so not

ari se and the anended provisions of Sub-section (4) of
Section 173-A woul d al so have no application to the
facts of the case, since it is controlled by the very
openi ng words that no person shall use or permit the
use of any land situated in any municipal area, for the
pur pose other than that for which such | and was
originally allotted or sold to any person by the State
Governnent. |f the basis on which sub-section (4) of
Section 173-A could be applied, is not available to the
petitioner the demand raised by it towards conversion
charges al so i s not naintainable.

19 We, therefore, have no hesitation in holding that
Section 173-A as anmended in 1999 would not apply to the
case of the respondent and the Division Bench of the
Raj ast han H gh Court at Jodhpur had correctly all owed
the appeal by the respondent.

20 In that view of the matter, the instant specia
| eave petition is disnissed, but there shall be no
order as to costs.




