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ACT:

Constitution of India, Art. 31-A-\Wether after  amendnent
applied only to acquisition of "estates"™ for agrarian
reform-Article 31(2)-Wether after amendnment conpensation
required to be "Just equival ent"-Whether a | aw not providing
for "Just equivalent" anmounted to fraud on power - \Wether
i ssue justiciable-Land Acquisition (Madras Amendnent) Act,
1961- Whet her violative of Art. 31(2) or of Art. 14.

HEADNOTE

The petitioners’ lands were notified for acquisition for the
purpose of housing schemes and proceedings in respect of
conpensati on payable to them in accordance wth the
provisions of the Land Acquisition (Madras Anendnent) Act,
1961, were pending. The constitutional validity OF this Act
was chal | enged by themon the -round that it infringed Arts.
14, 19 and 31(2) of the Constitution.

It was contended on behalf of the respondents that the
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Amendi ng Act was protected by Art. 3 1 -A and therefore its
validity could not be questioned on the ground that it was
hit by Arts. 14, 19 and 31; that after the Constitution
(Fourth Amendment) Act, 1955, the expression "conpensation”
carried a meaning different fromthat given to it in Ms.
Bel a Banerjee’'s case; and that after the said anmendnent the
adequacy of conpensation for land acquired ceased to be
justiciable.

HELD: (i) Article 31-A applied only to a law nade for
acquisition by the State of any "estate" or any rights
therein or for extinguishment or nodification of such
rights, if such acquisition, etc., was connected wth
agrarian reform This continued to be the position even
after the amendnent of Art. 3 1 -A by the Constitution
(Seventeenth Amendnment) Act 1964. Under Art. 31(2) and (2A)
of the Constitution, the State was prohibited fromnaking a
law for acquiringland unless it was for a public purpose
and unless it fixed the anobunt of conpensation or specified
principles for determ ning the anount of comnpensati on. But
Art. 31A lifted the ban to enable the State to inplenent
pressing —agrarian reforms and this object is inplicit in
Art. 31A. This was a restricted exception, as otherw se,
the State would be in a position to acquire the Iland of
citizens wthout reference to any agrarian reform in
derogation of their fundanmental rights and w thout paynent
of conpensation and thus deprive Art. 31(2) practically of
its content. [621 H 622 A-D.

The object of slumclearance for which the land was stated
to have been acquired under the Amendi ng Act could not be
related to agrarian reforminiits limted orr wder sense.
[622 E-F].

K. K. Kochuni v. State of Madras [1960] 3 S.C. R 887 and
Ranjit Singh v. State of Punjab, [1965] 1 S . CR 82,
consi dered and fol | owed.

(ii0 it was well-settled before art 31(2) was anended in
1955 that a person who's land was qgcquired was entitled to
conpensati on i.e .; a "just equivalent " of the /land of
which he was deprived .the anended art 31(2) al so” contains
the expression s "conpensation " and "principles® and 't here-
fore the Ilegislature must be taken to have accepted the
meani ng given to

615

these expressions in Ms. Bela Banerjee’'s case. It follows
therefore that by virtue of Art. 31(2), a legislature in
maki ng a | aw of acquisition or requisition nust provide for
a "just equivalent" of what the owner has been deprived of
or specify the principles for the purpose of ascertaining
such "just equivalent”. [625 E-F, H, 626 A, D-F].

State of West Bengal v. Ms. Bela Banerjee, [1954] S/C R
558 and State of Madras v. Nanmasivaya Miudaliar, [1964] 6
S.C.R 936, followed.

The effect of the amended Art. 31(2) is that a question
which pertains to the adequacy of conpensation is not
justiciable. For determ ning conmpensation in respect of any
property acquired, there nay be many possible nodes  or
principles of valuation; where the adoption of one principle
may give a higher and of another, a |esser value, the Court
cannot say that the |aw should have adopted one principle
and not the other, for this wuld relate only to the
guestion of adequacy. On the other hand, if a |law | ays down
principles which are not relevant to the property acquired
or to the value of the property at or about the tine it 1is
acquired, it nmay be said that they are not principles
contenplated by Art. 31(2). If a law says that though a
house is acquired, it shall be valued as land, or that
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though a house site is acquired, it shall be valued as
agricultural land, or that though it was acquired in 1950,

its value in 1930 should be given, or though 100 acres are
requi red, conpensation should be given only of 50 acres, the
principles do not pertain to the domain of adequacy and in
such cases the wvalidity of the principles could be
scrutinised. Therefore the Court would have jurisdiction to
deal with the matter if the legislature, though ex-facie
purporting to provide for conmpensation or indicating the
principles for its ascertainnment, in fact and substance
takes away property wthout providing conpensation, or
provides for illusory conpensation, or for its ascertai nment
on arbitrary principles, for in that case the |egislature
would be enacting alawin fraud of its power under Art.
31(2). [627 B-H, 628 A-B; 629 B-E].

Gaj pati Narayan Deo v. State of Orissa, [1954] SS.CR 1 and
GQullapalli Nageswara Rao v. ~A P. State Road Transport
Corporation, [1959] Supp. 1 S.C R 319, referred to.

The inpugned provisions of the Arendi ng Act, which provide
for conpensation on the basis of the value of the land at
the date of publication of the Notification under s. 4(1) of
the Land Acquisition Act, 1894, or the anount equal to the
average market value of the'land during 5 years imediately
preceding such date, whichever is less, for paynent of a
solatium of only 5/ per cent instead of 15 per cent under the
Principal Act and for the exclusion of ‘any conpensati on by
reason of the suitability of the |land for any use other than
the wuse to which it ‘was put, only pertain to the nethod of
ascertaining the conpensation and do not constitute a fraud
of power. The Amending Act didnot therefore offend Art.
31(2) of the Constitution. [639 E-H 631 A-D].

Sri Raja Vyricherla Narayana Gaj apatraju Bahadur Guru v. The
Revenue Divisional Oficer, Vizianagram |.L.R [1939] Mad.
532, referred to.

(iii) A conparative study of the principal Act and the
Amendi ng Act showed that if |and was acquired for a  housing
schenme under the Amending Act, the claimant would get a
| esser val ue than what he would get for the sane or simlar
land acquired for sone public purpose under the Principa
Act . The di scrimnati on between persons whose |ands were
acquired for housing schenes and those whose lands were
acquired for other public purposes was not sustained on-the
principle of reasonabl e classification f ounded on
intelligible differential which had a rational relation to
the object sought to be achieved. Although.it was contended
that the Amendi ng Act was passed to nmeet an urgent demand so
as to find a way out to clear up slums, the Act as finally
evol ved was not confined to any

LI Sup./ 65-14

616

such problemand |Iand could be acquired under the" Anendi ng
Act for housing schemes with other objectives. The Anendi ng
Act therefore clearly infringed Art. 14 of the Constitution
and was void. [633 B-E; 635 A-B].

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petitions Nos. 144, 227 and 228
of 1963.

Petition under Art. 32 of the Constitution of India for the
enforcenent of fundanental rights.

A V. Viswanatha Sastri, C. S. Prakasa Rao and R Gopal a-
krishnan, for the petitioner (in W P. No. 144/63).

A V. Viswanatha Sastri, G A Pias, T. N Sanbasivan and
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N. S. Mani, for the petitioners (in W Ps. Nos. 227 and
228 of 1963).

A Ranganadham Chetty, R Viswanathan and A. V. Rangam
for the respondents (in W P. No. 144 of 1963).

R Ranganadham Chetty and A. V. Rangam for the respon-
dents (in W P. Nos. 227 and 228 of 1963).

S. S. Shukla, for the interveners (W P. No. 144 of
1963) .

C. K. Daphtary, Attorney-General, N. S. Bindra, R H
Dhebar and B. R G K Achar, for the Attorney-General (in
W P. No. 144 of 1963).

B. R L. lyengar, R H. Dhebar and B. R G K. Achar, for
the Advocate-CGeneral, Gujarat (in W P. No. 144,/63).

C. K. Daphtary, Attorney-Ceneral, R H. Dhebar and B. R
G K. Achar, for the Advocate-Ceneral, Mharashtra, (in W
No. 144/ 63).

R N. Sachthey and B.-R G K Achar, for the Advocate-
CGeneral, Rajasthan (in W P. No. 144/63).

I. N Shroff, for the Advocate-General, Madhya Pradesh (in

W P. No. 144/ 64).

The Judgrment of the Court was delivered by

Subba Rao. J. These three petitions filed under Art. 32 of
the Constitution raise the question of the constitutiona
validity of the Land Acquisition (Madras Anendnment) Act,
1961 (Madras Act/ 23 of 1961), hereinafter <called the
Amendi ng Act. W shall briefly state the facts relevant to
the question raised. The petitioner-in Wit Petition No.
144 of 1963, P. Vajravelu Midaliar, is the owner of |ands
bearing survey Nos. 4-2, 40-7 and 43-1 of Peruakudal Village
and of extents 1.82, 1.39 and 3.72 acres respectively. By a
notification dated Novenber 7, 1960, and , published in the
Fort. St. George Gazette, dated Novenber 16,

617

1960, the CGovernnent issued a notification under s. 4(1) of
the Land Acquisition Act (Act 1 of 1894), hereinafter called
the Principal Act, notifying that, ‘anong other |ands, the
said lands of the petitioner were needed for a public
purpose, to wt, for the development of the area as
"nei ghborhood" in the Madras City in accordance wth the
Land Acquisition and Devel opnment Scherme of the Governnent.
On Novenber 23, 1960, the Special Deputy Collector for Land
Acqui sition issued a notification under s. 4(1), read wth
s. 17(4), of the Principal Act, and under the said
notification the first respondent was authorized to take
possessi on of the petitioner’s | ands. The Madr as
Legi sl ature subsequently enacted the Amendi ng Act providing
for the acquisition of lands for housing schenes and |aying
down principles for fixing compensation different fromthose
prescribed in the Principal Act. The petitioner. questions
the validity of the Anending Act, inter alia, on the ground
t hat it infringes Arts. 14, 19 and 31(2) of t he
Constitution.

The petitioner in Wit Petitions Nos. 227 and 228 of 1963,
Most Rev. Dr. L. Mathias, Archbishop of Madras, owns |ands
bearing survey Nos. 17-2-B-1 and 127/2B of extent 50.53
acres and 0.62 acre respectively in Uur, near Madras City.
By notification dated Novenber 13, 1961, and published in
the Fort St. CGeorge Gazette, the CGovernnent of Mdras issued
a notification under s. 4(1) of the Principal Act notifying,
among other lands, that the said lands of the petitioner
wer e needed for a public purpose, to wt, for t he

devel opnent of the area as the "nei ghbourhood”" in Madras
City in accordance with the Land Acquisition and Devel opnent
Schenes of the Governnment. It was also stated in the

notification that in view of the urgency, under s. 17(4) of
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the Principal Act, the application of the provisions of s. 5
(a) of the said Act was dispensed wth, and t hat
conpensation in respect of the said acquisition would be
paid in accordance with the provisions of the Arendi ng Act.
The said petitioner (W P. No. 228 of 1963) al so owns | ands
bearing survey Nos. 153/1 and 154/2 at Thi ruvanm yar
Village, Chingleput District, of the extent 21.56 and 10.50
acres respectively totalling about 32 acres. The said |ands
were also notified for acquisition and the petitioner was
told that he woul d be paid conmpensation under the Anending
Act .

The said petitioner in these two petitions questions the
constitutional wvalidity of the said Amending Act on the
ground, inter alia, that it offends Arts. 14, 19 and 31(2)
of the Constitution.

618

To the three petitions the Special Deputy Collector for Land
Acqui sition, West Madras, and the Governnent of Madras are
made parties.” In their counters the respondents pleaded,
anong ot hers, that the said Act was saved under Art. 31-A of
the Constitution and, therefore, its validity could not be
guestioned on the ground that it infringes either Art. 14,
Art. 19 or Art. 31(2) of the Constitution; and that even if
Art. 31-A was not attracted, the provisions of the Anmending
Act would not infringeany of the said three provisions. 1In
these petitions.sone interveners are represented by their
counsel and this Court had also given notices to the
Advocat es- General ‘of various States: W have heard the
argunent s advanced on behal f of t he petitioners,
interveners, and the State of Madras and the counsel on
behal f of the Advocates-General of sonme of the  States who
supported the State of Madras.

M. A V. Viswanatha Sastri, |earned counsel for the peti-
tioners, raised before us the following points : (i) As the
Madras State Housing Board Act, 1961, and the Madras 'Town-
Pl anning Act, 1920, are special statutes providing for the
execution of housing and inprovenent schenmes and 'town-
pl anni ng schenes respectively, property for the said schenes
can be acquired only after following the pr ocedure
prescri bed thereunder and the CGovernment has no power to
acquire land for the said purpose under the Arending Act in
derogation of the provisions of the forner Act. (ii) ~ The
acquisition, though it purports to be for a housing scheneg,
is really intended for selling the lands acquired and
raising revenue for the State and it 1is, therefore, a
col ourabl e exercise of the State’'s power. (iii) The Arendi ng
Act offends Arts. 14 and 19 of the Constitution. And (iv)
the Amending Act is also bad, because it does not provide
for paynent of conpensation within the nmeaning of Art. 31(2)
of the Constitution.

M. A. Ranganadham Chetty, |earned counsel for the State of
Madras contends that, (i) the Government in its discretion
has the power to acquire land for housing purposes under any
one of the three Acts, namely, the Housing Board Act, the
Town Planning Act and Anending Act; (ii) by reason of the
Constitution (Seventeenth Anendnent) Act, 1964, which is
retrospective in operation, the petitioners are precluded
from questioning the validity of the Amending Act on the
ground that it infringes Art. 14, Art. 19 or Art. 31 of the
Constitution; (iii) the Anending Act does not infringe
either Art. 14 or Art. 19 of the Constitution; and (iv)
after the Constitution (Fourth Armendnent) Act 1955, the
expressi on "conpensation" carries a neaning

619

different from that given to it in Ms. Bela Banerjee's




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 18

case(1l), and thereafter the adequacy of the anount given for
acquisition of land ceased to be justiciable.

M. Pal khival a, appearing for sone of the interveners el abo-
rated the contention of M. A V. Viswanatha Sastri based
upon the neaning of the expression "conpensation” in Art.
31(2) of the Constitution. W shall consider his argunent
in the relevant context in the course of our judgnent.

The first question need not detain us, for though M. Viswa-
natha Sastri raised the point that the Government can only
acquire the lands for housing schemes in conformity with the
provi sions of either the Madras Town-Pl anni ng Act, 1920, or
the Madras State Housing Board Act, 1961, but not under the
provi sions of the Anending Act, he did not pursue the matter
in view of the followi ng two decisions of this Court : Patna
| mprovenent Trust v. Sm. Lakshm Devi (1), and Nandeshwar
Prasad v. U P. Governnent(3).. Therefore, nothing nore need
be said about this.

M. A Ranganadham Chetty relied wupon the Constitution
(Sevent eenth ~Anendrment) Act, 1964, and contended that Art.
31-A, as ‘anended, precluded the petitioners from questioning
the wvalidity of the Anending Act on the ground that it
infringed Art. 14, Art. 19 or Art. 31 of the Constitution

By the said amendnent, in the definition of the expression
"estate" sub-cl. (a) of cl. (2) was substituted by a new
sub-cl ause defining the said expression. The material part
of the anmended sub-cl. (a) of cl. (2) reads :

"the expression "estate" shall, in relation to any |oca

area, have the sane neaning as that expression or its |oca

equi valent has in the existing lawrelating to Land tenures
in force in that area and shall also include--

(ii) any land held under ryotwari settlenent."

From the material on record we cannot definitely hold
whether the lands in question are held wunder ‘ryotwari

settlenent. But assuming for the purpose of these petitions
that the said | ands are hel d under ryotwari settlenent, the
guestion arises whether the inpugned |aw provides for
acquisition by the State of any "estate" or any rights
therein or the extinguishnent or nodification of ‘any such
rights. The scope of this provision fell to be

(1) [1954] S.C.R 558. (2) [1963] Supp. 2 S.C.R 812.
(3) AIl.R 1964 S.C. 1217.
620

considered by this Court in K K Kochuni v. The State of
Madras(1). There it was held that though the inpugned Act
dealt with an estate, it was not saved by Art. 31-A of the
Constitution, as the Act had nothing to do with -agrarian
reform but sinmply conferred on junior nenbers of the
tarawad joint rights which they had not got before in._ the
st hanam properties. M. Ranganadham Chetty criticized /'this
deci sion on the ground that the said view was based only on
a part of the statenent of "objects and reasons” “and that
the onitted part thereof supported a w der construction of
the provisions so as to include acquisition of a land for
slum cl earance or other such social purposes. The onitted
part of the statement reads thus :

“(ii) The proper planning of urban and rural areas require
the beneficial utilisation of vacant and waste |ands and the
cl earance of slum areas."

It is true that in the said decision the statement of
objects and reasons relevant to the question raised therein
was extracted; but it was made clear that it was referred to
only for the linmted purpose of ascertaining the conditions
prevalent at the tinme the Bill was introduced in Parlianent
and the purpose for which the anendnent was nade. It is
conmonpl ace that a court cannot construe a provision of the
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Constitution on the basis of the statement of "objects and
reasons”", and this Court did not depart from the said
salutary rule of construction. The real basis of that deci-
sion is found at p. 900 and it is :
"The definition of "estate" refers to an
existing law relating to land tenures in a
particular area indicating thereby that the
Article is concerned only with the |and tenure
described as an "estate". The i ncl usive
definition of the rights of such an estate
also enunerates the rights vested in the
proprietor and his subordi nate tenure hol ders.
The last clause in that definition, viz., that
those rights. also include the rights or

privil eges in respect of | and revenue,
enphasizes the fact that the Article is
concerned with land-tenure. It is, therefore,

mani fest” that the said Article deals wth a
tenure called " estate" and provides for its
acqui sition or t he ext i ngui shnment or
nodi ficationof the rights of the |and hol der
or the various-subordinate tenure-holders in
respect ~ of their rights in relation to the
estate. The contrary view would enable the
State todivest a proprietor
(1) [1960] 3 S.C.R 887, 900.
621
of his estate and vest-it in another w thout
reference to any agrarian reform"
his judgnent, therefore, in effect, held that Art. 31-A (i)
(a) should be confined to an agrarian reformand not for
acquiring property for the purpose of giving it to  another
This Court in Ranjit Singh v. The State of Punjab(l)
consi dered the scope of the said-decision. The question
that arose in that was whether-the East Punjab Holdings
(Conservation and Prevention of Fragnentation) Act, 1948
(Act 50 of 1948), as anmended by the East Punjab Hol dings
(Consol i dation and Prevention  of Fragment ati on) (2nd
Amendnent and Validation) Act, 1960 Act 27 of. 1960), was
protected by Art. 31-A against an attack in the ground that
the said Act infringed the fundanmental rights under Arts.
13, 14, 19 and 31 of the Constitution. Thi s Court
considered the earlier decisions of this Court, including
the decision in K .K Kochuni v. State of Mdras(2).
Adverting to Kochuni’'s case, H dayatullah J., speaking for
the Court, observed
"But that was a special case and ~we cannot
apply it to cases where the general schene of
legislation is definitely agrarian reform and
under its provisions sonething anci'l | ary
thereto in the interests of rural econony has
to be undertaken to give full effect to the

reforns. "
Apropos the Act before it, this Court observed
"The schenme of rural devel opnent t oday

envi sages not only equitable distribution of
land so that there is no undue inbalance in
society resulting in a landless class on the
one hand and a concentration of land in the
hands of a few, on the other, but envisages
also the raising of economic¢ standards and
bettering rural health and social conditions."
That judgnment, therefore, accepts the viewthat Art. 31-A
was enacted only to inplenment agrarian reform but has given
a Conmprehensive neaning to the expression "agrarian reform
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so is to include provisions made for the devel opment of
rural econony.

Under Art. 31(2) and (2A) of the Constitution a State is
Prohibited fromnaking a law for acquiring land unless it is
for a public purpose and unless it fixes the amount of
conpensati on

(1) [1965] 1 S.C R 82.

(2) [1960] 3 S.C. R 887.

622

or specifies the principles for determ ning the anount of
conpensati on. But Art. 31-Alifts the ban to enable the
State to i npl ement the pressing agrarian reforns. The said
object of the Constitution is inplicit in Art. 31-A. If the
argunent of the respondents be accepted, it would enable the
State to acquired the lLands of citizens without reference to
any agrarian reform in derogation of their fundamental
ri ghts without payment of conpensation and thus deprive Art.
31(2) practically of its content. |If the intention of
Parlianment was to make Art. 31(2) a dead-letter, it would
have clearly expressed its intention. This Court cannot by
i nterpretationenlarge the scope of Art. 31-A. On the other
hand, the Article, as pointed out by us earlier, by
necessary inplication, is confined only to agrarian reforns.
Therefore, we held that Art. 31-A would apply only to a |aw
made for acquisition'by the State of any "estate" or any
rights therein or for extinguishnment or nodification of such
rights if such acquisition, extinguishment or nodification
is connected with agrarian reform

M. Ranganadham Chetty contended that acquisition for
housi ng under the Amending Actis for slumclearance and for
relieving congestion of housing accommopdation and that
acquisition for such a purpose would be in connection wth
agrarian reform in the enlarged sense of ~that expression
accepted by this Court. Even accepting the argunment of the
| earned counsel that the Act was conceived and enacted only
for the purpose of slum clearance which became an urgent
problem for the city of Madras, we cannot hold that such a
slumcl earance relates to an agrarian reforminits limted
or wi der sense. That apart. the Anending Act in its
conprehensi ve phraseology takes in —acquisition for any
housi ng schene, whether for slumclearance or for creating
nmodem suburbs or for any other public purpose. The
provisions of the Anmending Act are not confined to any
agrarian reformand, therefore, do not attract Art. 31-A  of
the Constitution.

If Art. 31 -A of the Constitution is out of the way, M.
Vi swanatha Sastri, |earned counsel for the petitioners
contended that the Act is bad as it does not  provide for
conpensation i.e., a "just equivalent" for the I'and acquired
under the Amending Act and, therefore, it offends Art. 31(2)
of the Constitution. This aspect is elaborated by M.
Pal khi val a, who appeared for one of the intervenersin the
petitions. He narrated the followi ng four situations; (i)
when the | aw provi des for adequate conpensation but there is
di fference of opinion as to the adequacy of it

623

in a given case; (ii) where the |law provides for partially
i nadequate consideration based on valid principles related
to the property at the tinme of acquisition; (iii) where it
fixes arbitrarily the conpensation based on principles
unrelated to the property or to the tine of acquisition or
to both; (iv) where the conpensation fixed is illusory; and
contended that in the first situation conpensation is paid,
that in the second it is a npot question whether the
guesti on of adequacy of compensation is justiciable or not,
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and that in the third and fourth situations, the said
guestion is clearly justiciable. M. Ranganadham Chetty,
appearing for the State, on the other hand, argued that the
guesti on of adequacy of consideration, however it arose, was
not justiciable in a court of |aw To appreciate the
contentions it is necessary to consider the follow ng
guestions (i) what was the scope of the relevant part of
Art. 31 (2) of the Constitution before the Constitution
(Fourth Amendnent) Act, 1955 ? (ii) why was that anmendnent
brought about ? (iii) what was the change the anendnent
i ntroduced ? and (iv) what was the effect of the amendnent ?
Article 31(2) before the said anendnent read
as follows:

"No property.......... shal | be t aken
possessi on O or acquired for public
pur poses. ......... unl ess the | aw provides for

conpensation for the property taken possession

of “or either fixes the amount of conpensation

or specifies the principles on which and the

manner in which the conpensation is to be

determ ned and gi ven."
In Ms. Bela Banerjee’s(1) case this Court was called upon
to consider the question whether conpensation provided for
under the West Bengal Land Devel opnent and Planning Act,
1948, was in conpliance with the provisions of Art. 31(2) of
the Constitution. Under the said Act ‘|ands could be
acquired many years after it came into force, but it fixed
the market value that prevail ed on Decenber 31, 1946, as the
ceiling on conpensation wthout reference to the value of
the land at the tinme of acquisition. |In that context this
Court considered the provisions of Art. 31(2) of the
Constitution and canme to the follow ng conclusion, at p
563-564 :

"While it is true that the legislature is

given the discretionary power of |laying down

the principles. which should govern the

determ nati on of the amount

(1) [1954] S.C. R 558.
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to be given to the owner for the property

appropriated, such principles nust ensure that

what is determned as payable nmust be
conpensation, that is, a just equivalent of
what the owner has been deprived of. W thin
the limts of this basic requirenment of ful

i ndemmi fication of the expropriated owner, the
Constitution al | ows free pl ay to t he
| egislative judgnment as to what principles
shoul d guide the determ nation of the -anount
payabl e. Whet her such principles take into
account all the elenments which make- up the
true value of the property appropriated and
exclude matters which, are to be neglected, is
a justiciable issue to be adjudicated by the
court."”
By applying the said principles this Court held that the
provisions of the said Act fixing a ceiling on conpensation
without reference to the value of the land was arbitrary
and, therefore, was not in conpliance with, in Ilaw and
spirit, the requirement of Art. 31(2) of the Constitution
This decision lays down three points, nanely, (i) the
conpensation under Art. 31(2) shall be a "just equivalent”
of what the owner has been deprived of; (ii) the principles
whi ch the Legislature can prescribe are only principles for
ascertaining a "just equivalent" of what the owner has been
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deprived of; and (iii) if the conpensation fixed was not a
"just equivalent" of what the owner has been deprived of or
if the principles did not take into account all relevant
elenents or took into account irrelevant elenents for
arriving at the just equivalent, the question in regard
thereto is a justiciable issue. This Court, therefore,
authoritatively interpreted Art. 31(2) of the Constitution
and laid down its scope. This viewwas reiterated by this
Court in State of Madras v. Namasi vaya Mudaliar(1l). There
the question was whether ss. 2 and 3 of the Madras Lignite
(Acquisition of Land) Act Xl of 1953 which sought to anend
the Land Acquisition Act 1 of 1894 were invalid because they
infringed the fundamental rights under Art. 31 of the
Constitution of owners of |ands whose property was to be
conpul sorily acquired. Under that Act, conpensation made
, Payabl e for compul sory acquisition of |and was the val ue of
the land on April 28, 1947, together with the value of any
agricultural inprovenents made thereon after that date and
before Publicationof the notification under s. 4(1). The
result ~of “that “Act was to freeze for the purpose of
acquisition the prices of land in'the area to which it
appl i ed and the owners were
(1) [1964] 6 S.C.R 936.
625
deprived of the benefit of appreciation of |and val ues since
April 28, 1947, whenever the notification under s. 4(1)
m ght be issued and al so of non-agricultural inprovenents
made in the land after April 28, 1947. That Act was passed
before the Constitution (Fourth Anmendment) Act, 1955, was
enacted and, therefore, the question fell to be considered
on the Article as it existed before the -anendnent. After
noticing the relevant provisions and the case-law on the
subj ect, Shah J., speaking for the Court, said
"Fi xation of conpensation for conpul sory
acqui sition of llands notified many years after
that date, on the market value prevailing on
the date on which llignite was discovered is
wholly arbitrary ‘and inconsistent ‘with the
letter and spirit of Art. 31 (2) as it  stood
before it was amended by the Constitution
(Fourth Anmendment) Act, 1955. |If the owner is
by a constitutional guarantee pr ot ect ed
agai nst expropriation of his property
otherwi se than for a just nonetary equival ent,
a | aw whi ch authorises acquisitionof |and not
for its true value, but for value frozen on
some date anterior to the acquisition, on the
assunption that all appreciationin its value
since that date is attributable to purposes
for which the State may use the land at
sonetinme in future, nust be regarded as
infringing the fundanental right."
It may, therefore, be taken as settled I|aw
that wunder Art. 31(2) of the Constitution
before the Constitution (Fourth Amendnent)
Act, 1955, a person whose land was acquired
was entitled to conpensationi.e., a "just
equivalent” of the land of which he was
deprived. The Constitution (Fourth Amendnent)
Act, 1955 amended Art. 31(2) and the anended
Article reads
"No property shall be conpul sorily acquired or
requi sitioned save for a public purpose and
save by authority of |aw which provides for
conpensation for the property so acquired or
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requisitioned and either fixes the amount of
conpensation or specifies the principles on
which and the manner in which, the com
pensation is to be determ ned and given; and
no such law shall be called in question in any
court on the ground that the conpensation
provided by that law is not adequate."

A scrutiny of the anended Article discloses that it accepted

t he nmeani ng of the expr essi ons "conpensation" and
“principles as,
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defined by this Court in Ms. Bela Banerjee's case(l). It

may be recalled that this Court in the said case defined the
scope of the said expressions and then stated whether the

principles laid down take into account all the elenents
which rmake up the true value of the property appropriated
and exclude mtters which are to be neglected, is a

justiciable issue to be adjudicated by the court. Under the
anmended Article, the law fixing the anbunt of conmpensation
or laying down the principles governing the said fixation
cannot be questioned in any court on the ground that the

conpensation provided by that | aw was i nadequate. If the
definition of "conpensation"” and t he guestion of
justiciability are kept distinct, much of the cloud raised
will be dispelled. Even after the amendment, provision for
conpensati on or llaying down of the principl es for
determ ning the conpensation is a condition for the naking
of a |l aw of acquisition or requisition. Legislature, -if it

intends to nmake a ‘law for _conpulsory acquisition or
requi sition, rmust provide for conpensation or specify the
principles for ascertaining the conpensation. The fact that
Parlianment used the same expressions, nanely, "conpensation"”
and "principles" as were found in Art.” 31 before the
Anmendnent is a clear indication that it accepted the neaning
given by this Court to those “expressions in Ms. Bela
Banerjee’'s case(1l). It follows that a Legislature in making
a law of acquisition or requisition shall -provide for a
just equival ent of what the owner has been deprived of or
specify the principles for the purpose of ascertaining the
"just equivalent" of what the owner has been deprived of.
If Parlianment intended to enable a Legislature to make such

a law wthout providing for conpensation so defined, it
woul d have used ot her expr essi ons like "Price"
"consideration" etc. In Craies On Statute Law, 6th Edn., at

p. 167, the relevant principle of construction is stated
thus :

"There is a well-known principle of construction, that where
the legislature used in an Act a legal term which has
received judicial interpretation, it nmust be assuned / that
the term is wused in the sense in which it has  been
judicially interpreted unless a contrary intention appears.”
The said two expressions in Art. 31 (2), before the
Constitution (Fourth Amendnent) Act, have received an
authoritative interpretation by the highest court in the
land and it nust be presune that Parlianent did not intend
to depart fromthe neaning given by this Court to the said
expr essi ons.

(1) [1954] S.C.R 558.
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The real difficulty is, what is the effect of ouster of
jurisdiction of the court to question the Iaw on the ground
that the. " conpensation provided by the law is not
adequate? It will be noticed that the | aw of acquisition or
requisition is not wholly imune fromscrutiny by the court.
But what is excluded fromthe court’s jurisdiction is that
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the said |[|aw cannot be questioned on the ground that the
conpensation provided by that law is not adequate. It will
further be noticed that the cl ause excluding the
jurisdiction of the court also used the word "comnpensation”
indicating thereby that what is excluded from the court’s
jurisdiction is the adequacy of the conpensation fixed by
the Legislature. The argunent that the word "conpensation"
neans a just equivalent for the property acquired and,

therefore, the court can ascertain whether it is a "just
equi valent" or not nakes the amendnent of the Constitution
nugat ory. It wll be arguing in a circle. Therefore, a
nor e reasonabl e interpretation is that neit her the
principles prescribing the "just equivalent" nor the "just

equi val ent" can be questioned by the court on the ground of
the inadequacy of the conpensation fixed or arrived at by
the working of the principles. To illustrate : a law is
made to acquire -a house; its value at the tinme of
acqui sition has to be fixed; there are many nopdes of
val uation, nanely, estimte by an engineer, value reflected
by conparable sales, capitalisation of rent and simlar
others. The application of different principles nmay lead to
different results. The adoption of one principle may give a
hi gher val ue and the adoption of another principle my give
a lesser wvalue. But nonetheless they are principles on
which and the manner i'n which conpensation is determ ned.
The court cannot obviously say that the [aw should have
adopted one principle and not the other, for it relates only
to the question of adequacy. On the other hand, if a |aw
| ays down principles which are not relevant to the property
acquired or to the value of the property at or about the
time it is acquired, it may be said that they are not
principles contenplated by Art. 31(2) of the Constitution

If a law says that though a house is acquired it shall be
valued as a land or that though a house site is acquired it
shal | be valued as an agricultural land or that though'it is
acquired in 1950 its value in 1930 should be given, or
though 100 acres are acquired conpensation shall be given
only for 50 acres, the principles do not pertain to the
domain of adequacy but are principles unconnected to the

val ue of the property acquired. |n such cases the wvalidity
of the princilples can be scrutinized. The law may also
prescribe a conpensation which is illusory; it may provide
for the acquisition of a property worth
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| akhs of rupees for a paltry sumof Rs. 100. The question
in that context does not relate to the adequacy of the
conpensation, for it 1is no conpensation at -all. The
illustrations given by us are not exhaustive. There may be
many others falling on either side ,of the line.. But 'this
much is clear. |If the conpensation is illusory or ~if the
principles prescribed are irrelevant to the value- of the
property at or about the time of its acquisition, it can be
said that the Legislature coomitted a fraud on power ' and,
therefore, the lawis bad. It is a use of the protection of
Art. 31 in a manner which the Article hardly intended.
This |eads us to the consideration of the question of the
,scope of the doctrine of fraud on power. In Gajapati
Narayan Deo v. The State of Orissa(l), Mikhejee J., as he
then was, .explained the doctrine thus :
"It may be nade clear at the outset that the
doctrine of colourable |legislation does not
i nvolve any question of bona fides or nala
fides on the part of the |legislature. The
whol e doctrine resolves itself into the
guestion of conpetency of a particul ar
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| egislature to enact a particular law. |f the
| egislature is conpetent to pass a particular
law, the notives which inpelled it to act are
really irrelevant. On the other hand, if the
| egi sl ature | acks conpetency, the question of
I notive does not arise at all. VWet her a
statute is constitutional or not is thus
al ways a question of power."

The | ear ned Judge descri bed how t he
Legislature nmay transgress the linmts of its
constitutional power thus :

"Such transgressi on may be patent, manifest or
direct, but it may al so be disguised, covert
or indirect and it is to this latter class of
cases t hat t he expr essi on “col ourabl e
| egi sl ation" ~has been applied in certain
j udi cial pronouncenents."

Court again explained the said doctrine in
Gul lapalli Nageswara Rao v. Andhra Pradesh
State Road Transport Corporation (2) thus:

“Me | egislature can only nake laws within its

| egi sl ati ve conpetence. |Its legislative field
may be circumscribed by specific |legislative
entries or limted by fundamental rights

created by the Constitution.  The legislature
cannot over-step the field of its conpetency,
(1) [1954] S.C.R 1, 10-11.

(2) [1959] Supp. 1 S.C.R 319, 329.
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directly or indirectly. The Court wil |
scrutinize the law to ascertain ~whether the
| egi sl ature by device purports'to nmake a |aw
whi ch, though in formappears to be within its

sphere, in effect -and substance, reaches
beyond it. |If, infact, it has power to make
the law, its nmotives in making the law are
irrelevant.”
Wen a Court says that a particular legislation is a
col our abl e one, it neans that the Legi slature has
transgressed its |l egislative, powers in a covert or indirect
manner; it adopts a device to outstep the linmts of its
power . Applying the doctrine to the instant case, the
Legi sl ature cannot nmake a law in derogation of Art. 31(2) of
the Constitution. It can, therefore, only nake a |aw  of

acquisition or requisition by providing for "conpensation"
in the manner prescribed in Art. 31(2) of the Constitution
If the Legislature, though ex facie purports to provide for
conpensation or indicates the principles for  ascertaining
the same, but in effect and substance takes away a property

wi t hout payi ng conpensation for it will be exercising  power
which it does not possess. |If the Legislature nmakes a |aw
for acquiring a property by providing for an illusory
conpensati on or by i ndi cating t he principl es f or

ascertaining the compensation which do not relate to the
property acquired or to the value of such property at  or
within a reasonable proxinmty of the date of acquisition or
the principles are so designed and so arbitrary that they do

not provide for conpensation at all, one can easily hold
that the Legislature made the lawin fraud of its powers.
Briefly stated the legal positionis as follows : If the
guestion pertains to the adequacy of conpensation, it is not
justiciable; if the conpensation fixed or the principles

evolved for fixing it disclose that the |egislature nmade the
law in fraud of powers in the sense we have explained, the
guestion is within the jurisdiction of the Court.
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The next question is whether the Anending Act was nmde in
contravention of Art. 31(2) of the Constitution. The
Amendi ng Act prescribes the principles for ascertaining the
val ue of the property acquired. It was passed to amend the
Land Acquisition Act, 1894, in the State of Madras for the
purpose of enabling the State to acquire lands for housing
schenes. "Housi ng Schene" is defined to mean "any State
CGovernment schene the purpose of which is increasing house
accommodati on" and under s. 3 of the Amending Act, s. 23 of
the Principal Act is made applicable to such acquisition
with certain nodifica-
630
tions. In s. 23 of the Principal Act, in sub-s. (1) for
clause first, the follow ng clause is substituted
"first, the market value of the land at the
date of the publication of the notification
under  section 4, subsection (1) or an ampunt
equal to the average market value of the |and
during the five years immediately preceding
such date, whichever is less."
After clause sixthly, the follow ng clause was
added
"seventhly, the use to which the |and was put
at the date of the publication of the

notification wunder section 4, sub-section
(1)."

Sub-section (2) of S. 23 of the Principal Act
was ‘anended by substituting the words, in
respect - of solatium - "fifteen per centum by
the words "five per centum. In s. 24 of the

Principal —Act after the clause seventhly the
foll owi ng cl ause was added
"eighthly, any increase to the value of the
| and acquired by reason of its suitability or
adaptability for _any use other than the use to
which the Iland was put at the date  of the
publication of the notification under section
4, sub-section (1)."
Under S. 4 of the Amending Act, the provisions of  s. 3
thereof shall apply to every case in which proceedi ngs have
been started before the conmencenment of the said Act and are
pendi ng. The result of the Amending Act is that if “the
State Governnent acquires a |and for a housing purpose, the
claimant gets only the value of the land at the date of the
publication of the notification wunder S 4(1) of the
Principal Act or an anmpbunt equal to the average market val ue
of the land during the five years i mmedi ately precedi ng such
_date, whichever is less. He will get a solatiumof only 5
per centum of such value instead of 15 per centum under/ the
Principal Act. He will not get any conpensation by reason
of the suitability of the land for any use other “than the
use for which it was put on the date of publication of the
notification. The second principle is only for a solatium
and it is certainly within the powers of the Legislature to
fix the quantum of solatiumin acquiring the land. Nor can
we say that the first principle anbunts to fraud on power.
In the context of continuous rise in land prices from year
to year dependi ng upon abnornal circunstances it cannot be
said that the fixation of average price over 5 years is not
a principle for ascertaining the price of the land in or
about the date of acquisition. The third principle
631
excludes what is described by Courts as the potential value
of the land acquired. Wen a |land is acquired, compensation
is determined by reference to the price which a wlling
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vendor mght reasonably expect to obtain from a wlling
pur chaser. The Judicial Committee in Sri Raja Wricherla

Narayana Gajapatraju Bahdur Garu v. The Revenue Divisiona
Oficer, Vizianagaram(l) held in clear terns that in the
case of conpulsory acquisition, "the land is not to be
valued nerely by reference to the use to which it is being
put at the time at which its value has to be
determned........ but also by reference to the uses to
which it is reasonably capable of being put in the future."
I n awardi ng compensation if the potential value of the |and
is excluded, it cannot be said that the conpensati on awarded
is the just equival ent of what the owner has been deprived
of . But such an exclusion only pertains to the nethod of
ascertaining the conpensation. One of the elenents that
should properly be taken into account in fixing t he

conpensation is omitted : it results in the inadequacy of
the conpensation, but that in.itself does, not constitute
fraud on power, as we have explained earlier. Ve,

therefore, hold that the Amendi ng Act does not offend Art.
31(2) of the Constitution.

M. Viswanatha Sastri then contended that though the |ands
were being acquired for the ostensible purpose of housing
schenes; the real purpose was to provide revenue for the
State. it is stated that the acquisition is made for and on
behal f of the State Housing Board at Rs. 50 or Rs. 60 per
ground, that the said Board sells the l'ands so acquired to
private individuals, including the original owners thereof,
i f the Housing Board so pleased, at a price of Rs. 300/- per
ground, and that it is a device to get revenue for the
State. On behalf of the State counter-affidavits are filed
in the three petitions denying that the |lands are being

acquired for filling the coffers of the State and stating
t hat the schemes for acquisition are  worked out at
no-profit-no-loss basis. It appears from the counter-

affidavits and the documents filed that there cannot
possi bly be any sinister motive behind the pr oposed
acqui sition. Madras is a growing, city. By letter dated,
Cct ober 20, 1959, the Governnent of |ndia suggested to the
States for taking on hand devel opnent schenes. The Govern-
ment of Madras had considered the question of devel opment of
the "nei ghborhoods" of the Madras city for relieving the
grow ng- congestion and overcrowding in the city; and after
maki ng the necessary enquiries and investigations, by order
dat ed, .

(1) I.L.R [1939] Mad. 532. Sup. ClI/65--
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February 13, 1960, it directed the State Housing Board to
take i nmredi ate steps for preparing conposite layouts for the
"West  Madras" and VWyasarpadi areas after fixing up the
l[imts of the areas in the manner indicated by the Board and
for the acquisition and developnent of the areas as
"nei ghbor hoods" in accordance with the Land Acquisitiion and

Devel opnent Scheme of the Government of India. It directed
the said Board to give priority to the "Wst Mdras" over
the VWyasarpadi" area in the matter of preparation  of

conposite layouts and acquisition. pursuant to the direction

schenes were framed and acquisition proceedings wer e

initiated. It is stated in the counter-affidavit
"The lands are being acquired with a view to
develop theminto conposite housing colonies
maki ng provision therein to persons in various
strata of society, fromslumdwellers upwards,
and eventually providing for high schools,
el enentary schools, dispensaries, shoppi ng
centres, police stations, and pl aygrounds and
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all other community needs, etc.".
It is a conposite schene involving heavy expenditure and

adjustnments of civil denmands of the rich and the poor

What ever profit is nade in the sales of land will be punped
back for inmproving the colony and for providing anenities
for the poorer classes of the society. Except the bare

statenment by the petitioners in their affidavits that the
| ands cheaply acquired are being sold at higher prices, the
avernents of the State that the acquisition is part of a
| arger schenme of building up of a housing colony on nodern
lines providing for the rich and the poor alike have not

been deni ed. It is not necessary to pursue the matter
further. The petitioners have failed to establish that
their Jlands are being acquired as a device to inmprove the
revenue of the State. Indeed, we are satisfied that the
| ands are being acquired bona fide for devel oping a housing
col ony.

The last  contention-of M. Viswanatha Sastri is that the
Amendi ng Act is hit-by Art. 14 of the Constitution. The |aw
on the ‘'subject is well-settled. Under Art. 14 the State
shal | not deny to any person equality before the law or the
equal protection of the laws within the territory of India.
But this does not preclude the Legislature from making a
reasonable classification for the purpose of |legislation

It has been held in a series of decisions of this Court that
the said classification shall pass two tests, nanely, (i)
the classification nust be founded on an intelligible
differential which distinguishes persons and things |eft
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out of the group; and (ii) thedifferentiall must have a
rational relation to the object sought to be achieved by the
statute in question. To ascertain whether the inpugned Act
satisfies the said tw tests, three questions have to be
posed, nanely, (i) what is the object of the Act ? (ii) what
are the differences between persons whose | ands are acquired
for the housing schenes and these whose | ands are acquired
for purposes other than housing schemes or between the | ands
so acquired? and (iii) whether those differences ‘have any
reasonable relation to the said object. On a -conparative
study of the Principal Act and the Anendi ng -Act, we have
shown earlier, that if aland is acquired for -a housing
schene under the Anending Act, the clainmant gets a |esser
val ue than he would get for the sane land or a simlar |and
if it is acquired for a public purpose like hospital under
t he Princi pal Act . "Me  question is whet her this
classification between persons whose | ands are acquired for
housi ng schenes and persons whose | ands are acquired for
ot her public purposes has reasonable relation to the object
sought to be achieved. The object of the Anending Act is to
acquire lands for housing schenes. It my be, as the
| earned counsel contends, the Anending Act was passed to
neet an urgent demand and to find a way out to clear up

sl ums, a problem which has been baffling t he city
authorities for a long nunber of years, because of want - of
f unds. But the Act as finally evolved is not confined to

any such problem Under the Amending Act |ands can be
acquired for housing schenes whether the object is to clear
slums or to inmprove housing facilities in the city for rich

or poor. It may be assuned that in the Mdras city the
housing problem was rather acute and there was abnorma
i ncrease in popul ation and consequent pressure on

accommodation, and that there was also an urgent need for
providing houses for the niddle-income groups and also to
slumdwel l ers. However |audable the objects underlying the
Amending Act my be, it was so franmed that under the
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provi sions thereof any land, big or small, waste or fertile,
owned by rich or poor, can be acquired on the ground that it
is required for a housing schene. The housing schene need
not be confined to slumclearance; the w de phraseol ogy used
in the Arendi ng Act permts acquisition of land for housing
the prosperous section of the comunity. It need not
necessarily cater to a larger part of the population in the
city it can be confined to a chosen few The Iland could
have been acquired for all the said purposes under the
Principal Act after paying the market value of the |and.
"Me Amending Act enpowers the State to acquire land for
housi ng schenes at a
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price lower than that the State has to pay if the sanme was
acqui red under the Principal Act.

Now what are the differences between persons owning lands in
the Mdras city or between the | ands acquired which have a
reasonable relation to the said object. It 1is suggested
that the differences between people owning |ands rested on
the extent, quality and the suitability of the |ands
acquired for the said object. The differences based upon
the said criteria have no relevance to the object of the

Amendi ng Act. To illustrate : the extent of the |and
depends upon the magnitude of the schenme undertaken by the
State. A large /'extent of land may be acquired for a

uni versity or for / a network of hospitals under t he
provisions of the Principal Act and also for a housing
scheme under the Anending Act. Sotoo, if  the housing
schenme is a limted one, the |and acquired may not be as big

as that required for a big university. |If waste land is
good for a housing scheme under the Anending Act, it wll
-equally be suitable for a hospital or a school for which
the said | and may be acquired under the Principal Act. Nor

the financial position or the nunber of persons owning the
land has any rel evance, for in both the cases land can be
acquired fromrich or poor, fromone individual or from a
nunber of persons. Qut of adjacent lands of the sane
quality and val ue, one nay be acquired for a housing schene
under the Anending Act and the other for a hospital under
the Principal Act; out of two adjacent plots belonging to
the sane individual and of the same quality and value, one
may be acquired under the Principal Act and the other under
the Anending Act. From whatever aspect the matter is 1 ooked
at, the alleged differences have no reasonable relation to
the object sought to be achieved. It is  said that the
object of the Anmending Act in itself may project the
di fferences in the | ands sought to be acquired under the two
Acts. This argunent puts the cart before the horse. It is
one tying to say that the existing differences between
persons and properties have a reasonable relation to the
object sought to be achieved and it is totally a “different
thing to say that the object of the Act itself created the

di ff erences. Assumi ng that the said proposition is ' sound,
we cannot discover any differences in the people owning
lands or ill. the lands on the basis of the object. The

object is to acquire lands for housing schemes at a |ow
-price. For achieving that, object, any land falling in any
of the said categories can be acquired under the Anmending

Act . So too, for a public purpose any such land can be
acqui red under the Principal Act. W,
635

therefore, hold that discrimnationis wit large on the
Amendi ng Act and it cannot be sustained on the principle of
reasonabl e classification. We, therefore, hold that the
Amending Act clearly infringes Art. 14 of the Constitution
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and i s void.

In this viewit is not necessary to express our opinion on
the question whether the Amending Act infringes Art. 19 of
the Constitution.

In the, result it is hereby declared that the Anmending Act
is void. We direct the issue of wits of mandanus
restraining the respondents from proceeding wth the
acqui sition under the provisions of the Anendi ng Act. Thi s
order will not preclude the respondents fromcontinuing the
proceedi ngs under the provisions of the Land Acquisition
Act, 1894, in accordance with law. The petitioner in Wit
Petition No. 144 of 1963 will get one set of costs, and the
petitioner in Wit Petitions Nos. 227 and 228 of 1963 will
get one set of costs. One hearing fee.

Petitions all owed.
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