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ACT:

Raj asthan Prenises (Control of Rent & Eviction) Act, (Raj.
17 of 1950), s. 13(1)(e)-Sub-letting before enforcenent of
the Act-Ejectnent, if possible-Landl ord and tenant-Increase
of rent-1f inports new dem se-Sub-|etting-How establ i shed.

HEADNOTE

The respondent-landlord let out to the appellant four shops
and |later one let out to himtwo nore shops. The respondent
filed a suit alleging that subsequent to the letting of the
shops, by a contract, the rent was consolidated and
i ncreased and that the shops were sub-let by the  appellant,
so the appellant be ejected fromall the six shops under s.
13 (1) (e) of the Rajasthan Prem ses (Control of  Rent and
Eviction) Act. The appellant denied the contract and denied
the subletting altogether. The trial court dismssed the
suit, and the first appellate court affirned the decree.
Both these courts concurrently found that new contract of
tenancy was not created, it was only an increase of | rent,
the other terns of the tenancy remai ned unaltered, and that
the two shops were sub-let but with the perm ssion of the

| andl or d. The High Court, in second appeal, reversed the
decree of the courts below, and held that there was one
i ntegrated tenancy of all the shops, that the four shops

were sub-let with the permission of the [andlord, but the
[ater two were sub-let wthout perm ssion, and that having
sub-let a part of the prem ses without the perm ssion, the
decree for possession of all the shops nust be passed.
appeal to this Court, the appellant-tenant contended that
(i) the tenancy of all the six shops were not one
integrated; (ii) two shops were not sublet w thout the
perm ssion of the landlord; and (iii) the sub-letting was
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before the Jai pur Rent Control Order, 1947 cane into force,
whi ch was repeal ed and continued by the promul gation of the
Raj ast han Prenises (Control of Rent & Eviction) Act, 1950,
and therefore ejectnent could not be clainmed under s. 13(1)
(e) of the Act.

HELD : The appellant could not be ejected fromfour shops,
but ought to be ejected fromthe two shops.

(i) A nere increase or reduction of rent does not
necessarily inport the surrender of the existing | ease and
the grant of a new tenancy. |In the present case the first
two courts on a review of the entire evidence came to the
conclusion that the increase of rent did not inmport a new
dem se. This finding of fact was binding on the H gh Court
in second appeal and it erred in holding that there was one
i ntegrated tenancy of the six shops. [991 H 992 B]

(ii) I'n the absence of any pleading and any issue on the
guestion of sub-letting, the first two courts were in error
in holding that the two shops were sub-let wth the
perm ssion of the landlord. The perm ssion of the |[|andlord
for the sub-letting cannot be established fromthe nere fact
that the landlord realised rent after the sub-letting in the
absence of proof that the | andlord had then clear know edge
of the sub-lease. [992 D

The date of the ‘sub-letting of the "two shops is not

nmentioned in the plaint. 1In the absence of any pl eadi ng and
any issue on this question the
990

High Court was error in recording the finding that the two
shops were sub-let towards the end of 1947 after the Jai pur
Rent Control Order 1947 cane into force. It can only be
said that the sub-letting was sonetinme after 1945. [992 E]
(iii) Section 13(1)(e) of the Act was intended to apply
to sub-letting before the Act cameinto - force. If the
tenant had sub-let the prenises without the permssion of
the landlord either before or after the comng into force of
the "Act, he was not protected fromeviction under s. 13(1)
(e), and it matters not that he had the right to sub-let the
prem ses under s. 108(j) of the Transfer of Property Act.
The present perfect tense, by words "has sub-let" ‘in s.
13(1) (e) of the Act contenpl ates a conpleted event connected
in sone way with the present tine. The words take within
their sweep any sub-letting which was made in the part ~ and
has continued up to the present tine. It did not nmatter
that the subletting was either before or after the Act cane
into force. Further ss. 26 and 27(1) of the Act
contenpl ated that grounds of eviction nentioned in s. 13 may
have arisen before the Act canme into force. [993 D 994 A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 53 of 11969.
Appeal by special |eave fromthe judgment and decree

dat ed Novenmber 1, 1968 of the Rajasthan High Court in Civi

Regul ar Second Appeal No. 487 of 1962.

C. B. Agarwal a, Rameshwar Nath and Mahinder Narain, for

the appel |l ant.

B. R L. lyengar, S. K Mehta and K L. Mehta, for the

respondent s.

The Judgrment of the Court was, delivered by

Bachawat, J. This appeal arises out of a suit for ejectnent

by a | andl ord against a tenant. The defendant is the tenant

of six shops belonging to Thakurji Shri Shri Dwar kadheeshj

installed in the tenple at Chaura Raasta, Jaipur. Devendr a

Prasad is the adhi kari or nanager of the tenple. He gave a
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notice to the defendant to quit the shop on August 1, 1957.
On February 28, 1958, the deity and Devendra Prasad filed a
suit against the defendant claimng recovery of possession
of the six shops and Rs. 1,006/- on account of arrears of
rent. The suit was governed by the Rajasthan Prem ses
(Control of Rent and Eviction) Act, 1950 (Act No. XVvil of
1950). The plaintiffs asked for ejectnment of the defendant
on the ground that he had sublet the six shops. The other
grounds of ejectnment were not established, and it is not
necessary to nention them The courts below concurrently
found that Devendra Prasad as’ the adhikari of the tenple
was entitled to give the notice to quit and to maintain the
suit.

The trial court hold that (1) all the six shops were sub-Ilet
by the defendant; (2) the sub-leting was with the perni ssion
of

991
the landlord and (3) the notice to quit was waived by
acceptance of rent subsequently accrued due. Accordingly,

the trial ~court dismssed the suit so far as it clained
ej ectment - _and passed a decree for Rs. 1,006 on account
arrears of rent. The plaintiff filed an appeal against the
decree. The District Judge, Jaipur City, dismssed the
appeal . The plaintiffs filed a second appeal against the
decree. The H gh Court held that (1) there was on
i ntegrated tenancy of all the six shops; (2) four shops were
sub-let wth the permi ssion of the lLandlord; (3) two shops
were sub-let wi thout the permission of the Iandlord towards
the end of 1947; (4) the tenant having sub-let a part of the
prem ses w thout the perm ssion-of the |landlord the ground
of eviction- under clause (e) of s. 13(1) was namde out and
the landlord was entitled to a decree for possession of al
the six shops and (5) there was no wai ver of the notice to
quit. Accordingly, the H gh Court allowed the appeal and
passed a decree for eviction of the defendant fromthe six
shops. The present appeal has been field by the defendant
after obtaining special |eave.

Counsel for the appellant conceded that there was no waiver
of the notice to quit by acceptance of rent or - otherw se.
The points arising 'for determ nation-in this appeal are
(1) was there one integrated tenancy of all the six shops 7
(2) were the two sub-let without the pernission of the
landlord towards the end of 1947 ? and (3) is the  sub-
letting a ground of ejectrment under clause (e) of s. 13 (1)
of the Rent Act ?

As to the first question, we find that four shops
were let to the defendant in 1944 and the other two shops on
the northern side of the staircase of the tenple were let to
him in 1945. The rent of the four shops was Rs. . 1501-/ per
nonth. The rent of the other two shops was Rs. 65/- per

nonth. In paragraph 5 of the plaint it was pleaded that in
1953 the defendant agreed to pay a consolidated rent of Rs.
251/8/- per month for all the six shops and to vacate  them

by July 31, 1957. In paragraph 5 of the witten statenent
the defendant denied this contract and alleged that in 1953
there was only an enhancenent of rent. The first two courts
found that in 1953 there was no new contract of tenancy,
that there was only an increase of rent and that the other
terns and conditions of the tenancy remmined unaltered. This
finding was not vitiated by any error of |aw.
A mere increase or reduction of rent does not necessarily
i mport the surrender of the existing | ease and the grant of
a new tenancy. As stated in Hill and Rednan’'s Law of
Landl ord and Tenant, 14th ed., art. 385, p. 493 :-
"But a surrender does not follow froma nmere
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agreement nmade during the tenancy for the
reduction
992

or increase of rent, unless there is some
special reason to inter a new tenancy, where
for instance, the parties nmake the change in
the rent in the belief that tile old tenancy
is at an end."
In the present case the first two courts on a review of the
entire evidence cane to the conclusion that the increase of
rent did not inmport a new demise. This finding of fact was
bi nding on the Hi gh Court in second appeal. The H gh Court
was in error in holding that there was one, integrated
tenancy of the six shops.
As to the second question the defendant denied that he sub-
et the two shops. The courts bel ow concurrently found that
this denial was false and that-he sub-let the two shops to

his brotherin-law RamGopal. There was no pleading nor any
i ssue ‘that the sub-letting of the two shops was mnade wth
the permi'ssion of the landlord. |t was not the case of the

def endant -at any stage of the trial that he had obtained the
perm ssion of the landlord for sub-letting the two shops.
In the absence of any pleading and any issue on his joint
the first two courts were in error in holding that the two
shops were sub-let 'with the perm ssion of the Iandlord. The
perm ssion of the /landlord for the ‘sub-letting is not
established fromthe nere fact that the landlord realised
rent after the sub-letting in the absence of proof hat the
| andl ord had then clear know edge of the sub-Iease.
The date of the sub-letting of the tw shops is not
nmentioned in the plaint.  In the absence of any pleadi ng and
any issue on his question the H gh Court "was in ‘error in
recording the finding that the two shops were' sub-I|et
towards the end of 1947 after the Jai purRent Control ' Order
1947 cane into force. W can only say that the sub-letting
was sonetinme after 1945.
As to the third question : section 13(1) of the Rajasthan
Prem ses (Control of Rent & Eviction) Act, 1950 provides :-
"Not wi t hst andi ng anyt hing contained in any |aw
or contract, no Court shall pass any  decree,
or nmake any order, in favour of a - |andl ord,
whet her in execution of a decree or otherw se,
evicting the tenant so long as he is ready and

willing to pay rent therefor to the ful
extent allowable by this Act, unless it s
satisfied-"

The sub-section then sets out several grounds of ~ ej ect nment
under twelve main heads. C ause (e) mentions the follow ng
ground : -

" that the tenant has assigned, sub-let or
otherwise parted with the possession of, the
whol e or any part of the pronises without the
perm ssion of the landlord."
993
The appellant’s contention is that sub-letting before the
Act canme into force is not within the purview of clause (e).
The High Court held that the two shops were sub-let after
Cct ober 15, 1947 when the Jai pur Rent Control Order, 1947
cane into force, that the sub-letting was a ground of
ej ectment under paragraph 8 ( 1) (b) (ii) of that Order and
that the tenant’'s liability for eviction on this ground
continued after the promul gation of the Rajasthan Prenises
(Control of Rent and Eviction) Act, 1950. Wth regard to
this line of reasoning it is sufficient to say that the
plaintiffs have not established that the sub-letting was
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after COctober 15, 1947. The case nmust be decided on the
footing that on the date of the sub-letting, no Rent Contro
| egi slation was in force.
The question whether a subletting before the coming into
force of the Act is within the purview of clause (e) of s.
13(1) depends wupon the construction of that clause. The
rel evant words are "has sub-let". The present perfect tense
contenplates a conpleted event connected in sone way Wwth
the present time. The words take within their sweep any
sub-letting which was nade in the past and has continued up
to the present tinme. It does not nmatter that the sub-
letting was either before or after the Act came into force.
Al'l such sub-lettings are within the purview of clause (e).
Sections 26 and 27(1) of the Act throw considerable |ight on
the construction of s. 13(1). They are as follows :-
" 26. No decree for the eviction of a tenant
from any premses in areas to which this Act
extends for the tinme being, passed before the
date ~of commencenent of this Act shall in so
far- as it relates to the eviction of such
tenant be _executed against him as long as
this Act, remains in force therein, except on
any of ~ the grounds nmentioned in s. 13 and
under ‘'t he circunstances specified in this Act.
27(1) In all suits for eviction of tenants
from any premses in areas to which this Act
has | been extended undersection 2, pending on
the 'date specified in the notification under
that section, no decree for eviction shall be
passed except on one or nore of the grounds
mentioned in section 13 and under the circum
stances specified in this Act."
Section 26 bars the execution of a  decree for ‘eviction
passed before the commencenent of the Act except on any of
the grounds nentioned in s. 13 and under the circunstances
specified in the Act. Likewise, s. 27(1) bars the  passing
of a decree for eviction in a pending suit except on one or
nore of the grounds under
994
S. 13 and under the circunstances specified in the Act.
Sections’ 26 and 27(1) clearly contenplate that the grounds
of eviction mentioned in s. 13 may have arisen before the
Act came into force
The argunent that section 1 3 ( 1) (e) takes away vested
rights and should not be given a retrospective effect is
based on fallacious assunptions. Apart fromthe Rent Act
the landlord is entitled to eject the tenant on the expiry

of the period nmentioned in the notice to quit. Secti on
13(1) protects the tenant fromeviction except in certain
specified cases. |f one of the grounds of ejectnent is nade
out the tenant does not qualify for,protection from
evi ction. We find no reason for presuming that s. 13 (1)
(e) is not intended to apply to sub-lettings before the Act
cane into force. |If the "tenant has sub-let" the prem ses

without the permission of the landlord either before or
after the comng into force of the Act, he is not protected
fromeviction under s. 13 ( 1) (e), and it matters not that
he had the right to sub-let the premi ses under s. 108(j) of
the Transfer of Property Act.

The plaintiffs have thus established the ground of eviction
under s. 1 3 (1) (e) with regard to the two shops on the
northern side of the staircase of the tenple. Wth regard
to the four other shops the courts bel ow concurrently found
that they were sublet with the perm ssion of the |[|and-Iord.
In our opinion, the plaintiffs are entitled to a decree for
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ej ectment of the defendant fromthe two shops and the claim
for eviction fromthe other four shops shoul d be dism ssed.

In the result, the appeal is allowed in part. The decree
passed by the Hi gh Court for eviction of the defendant from
the four shops is set aside and the suit in so far as it
clains eviction from the four shops is dismssed. The
decree passed by the Hgh Court for eviction of the
defendant fromthe other two shops on the northern side of
the staircase of the tenple nmentioned in paragraph 4 of the

plaint is affirmed. Parties will pay and bear their own
costs throughout, in this Court and in all the courts bel ow
The defendant will have one month’s tinme to vacate the two
shops.

Y. P. Appeal allowed in part.
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