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PETI TI ONER
STATE OF ANDHRA PRADESH & ANR.

Vs.

RESPONDENT:
DR, RAH MJDDI N KANMAL

DATE OF JUDGVENT: 07/ 02/ 1997

BENCH
J.S. VERWVA, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

S. P. KURDUKAR, J.

This civil appeal by Special Leave is filed by the
State of Andhra Pradesh and another challenging the legality
and correctness of the judgment and order dated August 7,
1984 passed by the Andhra Pradesh Adm nistrative Tribunal in
review representation being Msc. Petition No. 322 of 1984
in Representation Petition No. 142 of 1978 filed by the
respondent .

2. A few facts relevant for the disposal of this appea
may be briefly summarised as under: -

The respondent was appointed on 18th April, 1945 as
Tehsildar in revenue departnment « of the erstwhile State of
Hyder abed. On re-organi zation of the States on 1lst Novenber
1956, the respondent was allotted State of Andhra Pradesh.
In the year 1957, he was pronoted as Deputy Coll ector.

3. Wi le serving as the Deputy Collector, the respondent
applied for the granted |eave from1lth June, 1963 to 10th
June, 1968. \While on |eave, on 14th Novenber, 1964, the
respondent sought pre-mature retirenent. The Board of
Revenue informed the respondent. that the govt. servant in
superior service governed by old pension rules had the
option to retire from service only after conpletion of 25
years of qualified service. Wile sanctioning the | ast spel

of extension of |eave from 1st January, 1968 to 10th June,
1968, the Board of Revenue inforned the respondent that he
woul d cease to be a governnment servant from 11th June, 1968
as per Rule 29 of the Hyderabad Cvil Service Rules (for
short ‘Rules’) according to which a government servant after
five years of continuous absence fromduty el sewhere than on
foreign service ceases to be a governnent servant. Despite
such communi cati on, the respondent did not join the service
on 11th June, 1968 but sought perm ssion on 19th June, 1968
to serve in a private conpany started by himand his wfe
According to the appellants, the respondent thus had not
only violated Rule 29 of the Rules by renmining absent for
nore than five years but also contravened Rules 10, 11 and
12 of the Andhra Pradesh Civil Services Conduct Rules, 1964.
In the nmeantime, the Governnent of Andhra Pradesh on 28th
August, 1968 appointed the Secretary to the Board of Revenue
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as enquiry officer under Rule 19(2)(a) of AP. Cvi

Services (Classification, Control and Appeal) Rules, 1963.
On Novenber 24, 1970, a charge sheet cane to be served on
the respondent. The respondent submitted his reply on 28th
Decenmber, 1970 but did not ask for any oral inquiry. On
perusal of the reply, the Authority found that the
expl anation given by the respondent was not satisfactory
and, therefore, on 31st March, 1972, a show cause notice was
issued to him (respondent) i ndi cating t he pr oposed
puni shment of removal from service. Vide order dated 23rd
Sept enmber, 1977, the respondent was renoved from service. By
anot her order dated 13th Decenber, 1977, the period between
11th June, 1968 to 23rd Septenber, 1977 was treated as ‘dies

non.” It is relevant to nmention that till the order of
renoval from the service was made, the respondent continued
to remain absent . In 1978, t he respondent filed

representation petition against the orders dated 23rd
Sept enber, 1977 ~and 13th Decenber, 1977 before the Andhra
Pradesh Adm nistrative Tribunal. After hearing the parties,
the A P.Administrative Tribunal vide its order dated June
10, 1984 di-sm ssed the representation petition. The
respondent thereafter filed review representation M sc.
Petition No. 322 of 1984 before the said Tribunal. The A P.
Adm nistrative Tribunal ~after hearing the review petitioner
and the respondent vide its order date 7th August, 1984 set
aside the order of renoval of the respondent passed on 23rd
Sept enber, 1977 though uphel d the order dated 13th Decenber
1977 on the ground 'that prior to the issue of order dated
23rd Sept enber, 1977, the Andhr a Pradesh Vi gi | ance
Conmi ssion was not consulted by the Government as required
by the then existing Rule 4(2) of AP.Cuvil  Services
(Di sciplinary Proceedi ngs Tribunal) Rules.

4. Fromthe record, it is found that the Covernnent of
Andhra Pradesh on 31st COctober, 1984 Jissued GO MS. No.
1618 whereby it annulled the orders of the Tribunal dated
August 7, 1984 passed in review representation M sc.
Petition No. 322 of 1984. This (order was issued by the
CGovernment of Andhra Pradesh in exercise of its powers under
Article 371-D(5) of the Constitution of India. Aggrieved by
the order dated 31st COctober, 1984, the respondent filed
wit petition in the H gh Court of Andhra Pradesh and the
H gh Court vide its order date 12th February, 1987 relvying
upon the decision of this Court in P.Sanbanurthy Vs. State
of Andhra Pradesh, 1987(1) APLJ 13, allowed the wit
petition and set aside the order dated 31st Cctober, 1984
passed by the Governnent of Andhra Pradesh. The Government
of Andhra Pradesh feeling aggrieved by the order passed by
the Andhra Pradesh Adm nistrative Tribunal on August 7, 1984
has filed this appeal chal l enging the l'egality and
correctness thereof.

5. The Andhra Pradesh Administrative Tri bunal @ after
considering to Rule 2(b) of the AP CGvil Services
(Di sciplinary Proceedings Tribunal) Rules (for short  ‘DPT
Rul es’) whi ch def i nes the "m sconduct” and on
reconsi deration of Rule 4 opined that the charges |evelled
agai nst the respondent relate to the mi sconduct as defined
under Rule 2(b) ibid and since the Governnent of Andhra
Pradesh under sub rule (2) of Rules 4, as it then stood, did
not consult the Andhra Pradesh Vigilance Comm ssion before
passing the order of renmoval on 23rd Septenber, 1977, the
said order is rendered illegal. However, the Andhra Pradesh
Admi nistrative Tribunal did not disturb the order dated 13th
Decenmber, 1977 as regards treating the period between 11th
June, 1968 to 23rd Septenber, 1977 as "dies non." The only
guestion, therefore, that falls for our consideration is as
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to whet her Andhra Pradesh Adm nistrative Tribunal was right
in setting aside the order of renoval of the respondent
passed on 23rd Septenber, 1977 solely on the ground that
bef ore passing this order, the Government of Andhra Pradesh

did not consult the Vigilance Conmission. 1In order to
appreciate the rival contentions, it 1is necessary to
reproduce Rule 4 of DPT Rules which reads as under: -

"4. (1) In every case referred to

in sub-rule (1) or (2) of rule 3,
on conpl etion of investigation, the
anti corruption departnent or other
departnental authority concer ned
shall submt a report of the case
to the CGovernnent.

(2) The Covernment shal |l after
exam ni ng such records —and after
consulting the Heads of Departnent
concerned, if necessary, - decide
whet her the case shall be'tried in
a court of 1aw of inquired into by
t he Tri-bunal or depart nment a
authority. But before taking a
decision, the CGovernment shal
consul t t he Andhr a Pradesh
Vi gi | ance Conmi ssion

(3) If the Governnment decide that
the case shall be inquired into by
the Tribunal,  they shall send the
records rel ati ng thereto t he
Tri bunal

(4) In any case where the Head of
the Department is not consulted, he
shall be informed of the action
that is being taken.

(5) There shall be a Director of
Prosecutions and as many Additiona
Directors of Prosecutions as may be
consi dered necessary to conduct
enquiries on behal f of t he
CGovernment in disciplinary cases
bef ore the Tribunal and the accused
of ficer concerned shall be all owed

to be represented by counsel. In
case wher e t he Di rector of
Prosecuti ons or any of t he

Additional Directors of Prosecution
cannot attend to exam nations of
Wi t nesses on commi ssion, and ad- hoc
Director of Prosecutions shall be
appointed. (As per G O M. No. 109
(Ser.D) 25-2-1969."

6. Rul e 2(b) of DPT Rul es defines the "m sconduct": -
"M sconduct" shall have the sane
meani ng as crim nal m sconduct
under Section 5(1) of the
Prevention of Corruption Act, 1947
(Central Act Il of 1947) and shal
i nclude any attenpt to commit any
of fence referred to in clause (c)
or clause (d) of that section and
any "wilful contravention of the
rules made under the proviso to
Article 309 of the of persons
appoi nted services and posts in
connection with the affairs of the
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State." ( GO M. No. 1026, GA
(Ser-D), dated 16-2-1969."

7. Admttedly, the respondent had renmined absent from
duty for nore than five years comrencing from 10th June,
1968 till the order of renoval was made on Septenber 23,

1977. H's absence fromduty, therefore, would be covered by
the definition of m sconduct under Rule 2(b) of DPT Rules.

Learned counsel for the appellants urged that Rule 4(1)
and (2) of DPT Rules have no application in the present case
because no vigilance investigation was ever directed by the
CGover nment  of Andhr a Pr adesh, Vi gi | ance Conmi ssi on.
Alternatively, it was submtted that assumng that clause
(2) of Rule 4 of DPT Rules applies in the present case yet
the sane is not nandatory and, therefore, no consultation by
the Government with the Andhra Pradesh Vigilance Comi ssion
woul d not render the order  dated 23rd Septenber, 1977
illegal. A somewhat simlar question fell for consideration
bef ore the Constitution Bench of this Court in State of U P.
Vs. Manbodhan Lal Srivastava, 1958 SCR 533. In this reported
decision, a penalty of reduction in rank was nmade without
consul ting the  Public Service Commssion. An argument was
rai sed that wunder Article 320(3)(c) of the Constitution of
India, it was obligatory to consult the Public Service
Conmi ssion before any adverse order was. made against the
public servant. This Court while construing the provisions
of Articles 311 and 320 (3)(c) of the Constitution held that
the provisions of Article 320(3)(c) relating to the prior
consultation with ‘the Public Service Conm ssion are not
mandatory and that non conpliance thereof does not afford
cause of action to the respondent (public- servant) in a
court of law This Court observed as under: -

"An exam nation of the ternms of

Article 320 shows that the word

"Shall" appears in alnost -every

paragraph and every clause or sub-

clause of that article. If it were

hel d that the provisions of Article

320(3)(c) are nandatory in  terms,

the ot her clauses or sub-clauses of

that article wll have to. be

equally held to be mandatory. If

they are so held, any appointments

nmade to the public services of the

Union or a State, w thout observing

strictly the terns of t hese sub-

clauses in clauses (3) of Article

320, would adversely affect the

person so appointed to a public ser

vice, without any fault on his part

and without his having any say in

the matter. This result could not

have been contenpl ated by t he

makers of the Constitution. Hence,

the use of the word "shall" in a

statute, though generally taken in

a nmandat ory sense, does not

necessarily man that in every case

it shall have that effect, that is

to say, that unless the words of

the statute are punctiliously

foll owed, the proceeding, or the

out come of the proceedi ng, would be

invalid. On the other hand, it is

not always correct to say that

where the word "nmay" has been used,
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the statute is only pernissive or

directly in the sense that non-

conpliance wth those provisions

will not render the proceeding

invalid."
8. The relevant portion of «clause (2) of Rule 4 of DPT
Rul es reads thus: -

"A(2)- But

before taking a decision, t he

Government shall consult the Andhra

Pradesh Vigil ance Comni ssion."
9. The phraseology wused in Article 320(3)(c) is simlar
and reads thus: -

"The Uni on Publi c Servi ce

Comm ssion or the State Public

Servi ce Conmi ssi-on, as the case my

be, shall be consulted."
10. The word "shall™ appearing in clause (2) of Rule 4 set
out herein above, therefore, in our opinion, is not
nmandat ory and consequently non consultation with the Andhra
Pradesh Vigilance Conm ssion would not render the order of
renoval of the respondent passed on 23rd Septenber, 1977
illegal.
11. M. H S Qruraja Rao, the Learned Senior Counse
appearing for the /respondent relied upon the Judgnent of
this Court in Deokinandan Prasad Vs. ~State of Bihar 1971
(Suppl.) SSCR 634 to contend that the word "shall" in
clause (2) of Rule 4 of the DPT Rules must be construed as
mandat ory and non observance thereof woul d render the order
dated 23rd Septenber, 1977 illegal. After going through the
judgrment, we are unable to accept the contention raised on
behal f of the respondent. He then relied upon ' another
decision of this Court in Jai ShankerVs. State of Rajasthan
1966(1) SCR 825. It was a case where Regulation 13 of
Jodhpur Service Regulations was not questioned. it provided
for automatic termnation of " service on account of over
staying the leave period for more than one nmpth. The
guestion raised before the Court was whet her such
termnation attracts Article 311 and answer given by this
Court is inthe affirmative. The facts of this reported
deci sion are quite distinguishable and has no application to
the facts of the present case.
12. For the foregoing reasons, we allow the appeal and set
aside the order dated August 7, 1984 passed by the Andhra
Pradesh Administrative Tribunal. In the circunmstances, there
will be no order as to costs.




