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S.B. SINHA,  J :

Leave granted.

Thi s appeal is directed against a judgnment and order dated 13.07.2005
passed by a | earned Single Judge of the Del hit Hgh Court in Crimnal MC.
Nos. 3690 and 3691 of 2001.

Respondent Nos. 2 and 3 herein are Chairman and Managi ng Director
of a Conpany known as ’'Dalmia Industries Ltd.’, (The Conpany) which is
regi stered and incorporated under the Companies Act, 1956. It was arrayed
as Accused No. 6 in the complaint petition

The Conpany is engaged i n the business of advertising and publicity.
By an agreenent dated 17.07.1995, the Conpany as al so Accused No. 6
entered into an agreenment in terms whereof the Conpany was appointed as
advertising and publicity agents of Accused No. 6-in respect of their various
products on the ternms and conditions contained therein. ~ Allegedly, the
Conpany carried out various jobs and rel eases between the period July,
1997 and Decemnber, 1997. It raised bills to the extent of Rs. 2,59, 21, 053. 37
for the work executed by it. On 14.11.1997, Accused No. 6 issued various
post dated cheques allegedly towards part payment of the said dues which on
presentation to the bank on 6.04.1998 adnmittedl y were di shonoured. Notices
were served on the Respondents Nos. 2 and 3 on 18.04.1998.

Appel | ant \ 026 Conpany (Conpany) filed two conplaint petitions
agai nst the accused persons includi ng Respondent Nos. 2 and 3 herein
al | egi ng:

"4. That accused No. 1 to 5 are the Chairman, Vice
Chairman, Director (Technical), Executive Director, and
Seni or General Manager (Finance) of the accused

Conpany respectively and are |Incharge and responsibl e
to the accused conpany for the conduct of the business
of the Conpany and are thus liable for making the
paynment .

* k% * k% * k%

9. That the conpl ai nant conpany presented t hese cheques
on 26.3.1998 for encashnent through their bankers
Central Bank of India, Ram Tilak Nagar Branch, New
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Del hi, which have been returned back to the conpl ai nant
conpany on 28.3.1998 by the Banker with the

endor senent dated 27.3.1998 of the State Bank of

Bi kaner and Jai pur D 72 Connaught Circus, New Del hi

to the bank of the accused conpany "paynment stopped by
the drawer”. One of the cheque bearing No. 588184
dated 6.11.1997 drawn on the State Bank of Bi kaner and
Jai pur, D72 Connaught Circus, New Delhi returned with
t he endorsenent of the accused Bank "exceeds
arrangenent". This Bank Meno along with the cheque
was sent by the Banker of the conpl ai nant conpany vide
Meno dated 28.3.1998. Subsequently, the accused gave
pay order in lieu of the cheque.

* k% * k% * k%

11. That these post dated cheques as per Annexure 'B
were given after the accused No. 1 to 5 had various
meetings with the conplai nant conmpany and it is only
after persuasion that the conplai nant conpany owes
noney to various Medi a Concessionai s and unl ess they
are being paid, the rel eases of the accused conpany shal
not be entertained by the Media Concessionais.

* k% * k% * k%

13. That accused No. 1 to 5 are Incharge and responsible
for the conduct of 'the business and the offence is
conmitted by the accused conpany with the active

conni vance of the accused No. 1 to 5."

On the said conplaint petitions and upon recording the initia
deposition of the conplainant and its wi tnesses under Section 200 of the
Code of Crimnal Procedure, by an order dated 24.07.1999, processes were
directed to be issued by the | earned Magi strate against the accused persons
in terms of Section 204 of the Code of Criminal Procedure.

An application was filed by themfor recalling the processes so issued.

By an order dated 11.07.2001, the | earned Magistrate recalled the said order
dat ed 24.07.1999 issuing sunmpns agai nst Respondent Nos. 2 and 3.

Crimnal M scellaneous applications were filed by the Conpany

t her eagai nst before the High Court. By reason of the i npugned judgment,

the said applications have been disnissed by the H gh Court hol ding:

"13. Com ng back to the facts of the two cases before ne,

| find that the allegations in the conplaint are far from
sufficient to sumon respondents 2 and 3 for the offence
of the conpany - accused No.6. Apart from nmaki ng-an

omi bus all egation that all the accused were responsible
for the conduct of the business of the conmpany and that

all of themconnived in the offence, there is no specific
avernent as to how any of the accused 1 and 2

(respondents 2 and 3 herein) were actually involved in

the conduct of the business of the conpany relating to the
transaction in question or how and on what basis it can be
said that it was with the active connivance of these two
accused that the offence was committed by the conpany.

In ny opinion, the petitioners could not have been
summoned on the basis of the allegations nmade by the
conpl ai nant. The Metropolitan Mgistrate has not

comm tted any mistake in declining to sumon the two
accused. The petitions have no nerit and, therefore,

di sm ssed. "

M. Al oke Kumar Sengupta, |earned Senior Counsel appearing on
behal f of the Conmpany, would submit that having regard to the allegations
made in the conplaint petition, the High Court committed a serious illegality
i n passing the inmpugned judgnent. The |earned counsel submitted that the
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| earned Magistrate had no jurisdiction to recall its order whereby the accused
persons were sumoned.

M. KT.S Tulsi, |earned senior counsel appearing on behal f of
Respondents Nos. 2 and 3, on the other hand, would submt that conplaint
petition contai ned mechani cal reproduction of the wordings of a section and,
thus, w thout making any allegation that Respondent Nos. 2 and 3 had any
role to play in the matter of issuance of cheque or the dishonour thereof, no
order issuing sumopns as agai nst the said Respondents coul d have been
passed. A distinction, according to the |Iearned counsel, nust be nade
bet ween a Chai rman of a Conpany and a Managing Director or a Deputy
Managi ng Director thereof inasmuch whereas a Managing Director or a
Deputy Managing Director i's presunmed to be involved in the day to day
affairs of the Conpany, the Chairnman of a Conpany nay not even have any
know edge in relation thereto. Provisions of the Negotiable Instrunents Act,
it was submtted, are being msused and this Court, therefore, should strike a
bal ance between the interest of-a conplainant and interest of an accused who
is alleged to bevicariously liable for the offences commtted by the
Conpany.

Sunmons were i ssued by the learned Magi strate by reason of an order
dated 24.07.1999. He recalled the said order. He did not have any
jurisdiction in that behal f: A Magistrate does not have and, thus, cannot
exerci se any i nherent jurisdiction

In Adal at Prasad v. Rooplal Jindal and OQthers [(2004) 7 SCC 338], a
3-Judge Bench of this Court while overruling-an earlier decision of this
Court in K K Mithewv. State of Kerala and Anr. [(1992) 1 SCC 217] stated
the law thus :

"14. But after taking cognizance of the conplaint and

exam ning the conpl ai nant_and the witnesses if he.is
satisfied that there is sufficient ground to proceed with
the conplaint he can issue process by way of summons

under Section 204 of the Code. Therefore, what is

necessary or a condition precedent for issuing process
under Section 204 is the satisfaction of the Magistrate

ei ther by exam nation of the conplainant and the

wi t nesses or by the inquiry contenpl ated under Section

202 that there is sufficient ground for proceeding with the
conpl ai nt hence issue the process under Section 204 of

the Code. In none of these stages the Code has provided

for hearing the sumobned accused, for obvious reasons
because this is only a prelimnary stage and the stage of
hearing of the accused would only arise at a subsequent
stage provided for in the latter provision in the Code. It is
true as held by this Court in Mathew casel that before

i ssuance of summons the Magi strate should be satisfied

that there is sufficient ground for proceeding with the
conplaint but that satisfaction is to be arrived at by the
i nquiry conducted by himas contenpl ated under

Sections 200 and 202, and the only stage of dism ssal of
the compl aint arises under Section 203 of the Code at

whi ch stage the accused has no role to play, therefore, the
guestion of the accused on receipt of summons

approachi ng the court and nmaki ng an application for

di sm ssal of the conplaint under Section 203 of the Code

on a reconsideration of the material available on record is
i mperm ssi bl e because by then Section 203 is already

over and the Magistrate has proceeded further to Section
204 st age.

* % % * % % * % %
16. Therefore, in our opinion the observation of this
Court in the case of Mathewl that for recalling an
erroneous order of issuance of process, no specific
provision of lawis required, would run counter to the
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schenme of the Code which has not provided for review
and prohibits interference at interlocutory stages.
Therefore, we are of the opinion, that the view of this
Court in Mathew casel that no specific provision is
required for recalling an erroneous order, anounting to
one wi thout jurisdiction, does not |lay down the correct
l aw. "

The said ratio has been reiterated by another 3-Judge Bench of this
Court in Subramani um Set huranman v. State of Maharashtra and Anr. [JT
2004 (8) SC 220 and N. K. Sharma v. Abhi manyu (2005)13 SCC 213].

Unfortunately, this aspect of the matter was not considered by the
Hi gh Court despite the aforenenti oned binding precedents. The H gh Court,
however, for all intent-and purport upheld the order passed by the | earned
Magi strate on the prenise that allegations made in the conplaint petition do
not satisfy the requirenents of Section 141 of the Negotiable Instrunents
Act .

The sai d provision reads thus :

'’141. Ofences by conpanies.- (1) If the person
conmitting an of fence under section 138 is a conpany,
every person who, at the tinme the of fence was comitted,
was in charge of, and was responsible to the conpany for
the conduct of the business of the conpany, as well as
the conpany, shall be deenmed to be guilty of the offence
and shall be liable to be proceeded agai nst and puni shed
accordi ngly:

Provi ded that nothing contained in this sub-section shal
render any person |iable to punishnent if he proves that
the of fence was commtted without his know edge, or
that he had exercised all due diligence to prevent the
comm ssion of such offence:

Provi ded further that where a person i-s noninated as a
Director of a conpany by virtue of his holding any office
or enploynent in the Central Governnent or State
CGovernment or a financial corporation owned or

controlled by the Central Government or the Sate
Covernment, as the case may be, he shall not be liable for
prosecution under this Chapter.

(2) Notwi t hstandi ng anyt hing contai ned i n sub-section

(1), where any offence under this Act has been

conmitted by a conpany and it is proved that the offence
has been committed with the consent or connivance of, or
is attributable to, any neglect on the art of, any director,
manager, secretary or other officer of the company, such
director, manager, secretary or other officer shall also be
deened to be guilty of that offence and shall be liable to
be proceeded agai nst and puni shed accordi ngly.

Expl anation.- For the purposes of this section,-

(a) '’'company’’ means any body corporate and includes a
firmor other association of individuals; and

(b) ""director’’, inrelation to a firm neans a partner _in'the
firm'’

As the contentions of the parties are covered by a few decisions of this
Court, we may at the outset notice the | aw operating in the field.

The applicability and/or extent of Section 141 of the Act was referred
to and considered by a 3-Judge Bench of this Court in S.MS.
Pharmaceuticals Ltd. v. Neeta Bhalla and Anr. [(2005) 8 SCC 89 : 2005 (7)
SCALE 397].

The questions so referred read as under
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"(a) whether for purposes of Section 141 of the

Negoti abl e I nstruments Act, 1881, it is sufficient if the
substance of the allegation read as a whole fulfill the
requi renents of the said section and it is not necessary to
specifically state in the conplaint that the persons
accused was in charge of, or responsible for, the conduct
of the business of the conpany.

(b) whether a director of a conpany woul d be deened to

be in charge of, and responsible to, the conpany for
conduct of the business of the conpany and, therefore,
deenmed to be guilty of the offence unless he proves to the
contrary.

(c) even if it is held that specific avernents are necessary,
whet her in the absence of such avernments the signatory

of the cheque and or the Managing Directors of Joint
Managi ng Director who adnmittedly would be in charge of

the conpany and responsible to the conpany for conduct

of its business could be proceeded against."

They were answered in the following terms :

"19. In view of the above discussion, our answers to the
guestions posed in the reference are as under

(a) It is necessary to specifically aver in a conplaint
under Section 141 that at the tine the offence was
conmitted, the person accused was in charge of, and
responsi bl e for the conduct of business of the conpany.
This avernent is an essential requirenent of Section 141
and has to be nmade in.a conplaint. Wthout this averment
being made in a conplaint, the requirenments of Section
141 cannot be said to be satisfied.

(b) The answer to the question posed in-sub-para (b) has
to be in the negative. Merely being a director of a
conpany is not sufficient to make the person |iable under
Section 141 of the Act. A director in-a conpany cannot

be deemed to be in charge of and responsible to the
conpany for the conduct of its business. The requirenent
of Section 141 is that the person sought to be nmade |iable
shoul d be in charge of and responsible for the conduct of
the business of the company at the relevant time. This has
to be averred as a fact as there is no deened liability of a
director in such cases.

(c) The answer to Question (c) has to be in the
affirmati ve. The question notes that the nanagi ng
director or joint managi ng director would be adnmittedly
in charge of the company and responsi ble to the conpany
for the conduct of its business. Wen that is so, holders
of such positions in a conpany becone |iable under
Section 141 of the Act. By virtue of the office they hold
as managi ng director or joint nanaging director, these
persons are in charge of and responsible for the conduct
of busi ness of the conmpany. Therefore, they get covered
under Section 141. So far as the signhatory of a cheque
whi ch is dishonoured is concerned, he is clearly

responsi ble for the incrimnating act and will be covered
under sub-section (2) of Section 141."

In Saroj Kumar Poddar v. State (NCT of Delhi) and Anr. [2007 (2)
SCALE 36], this Court held

"Apart fromthe Conpany and the appellant, as
noti ced herei nbefore, the Managing Director and all other
Directors were al so made accused. The appellant did not
i ssue any cheque. He, as noticed herei nbefore, had
resigned fromthe Directorship of the Company. It may
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be true that as to exactly on what date the said resignation
was accepted by the Conpany is not known, but, even
otherwi se, there is no avernent in the conplaint petitions
as to how and i n what manner the appellant was

responsi ble for the conduct of the business of the

Conpany or otherw se responsible to it in regard to its
functioning. He had not issued any cheque. How he is
responsi bl e for di shonour of the cheque has not been
stated. The allegations nmade in paragraph 3, thus, in our
opi nion do not satisfy the requirements of Section 141 of
the Act."

Yet again in S.MS. Pharmaceuticals Ltd. v. Neeta Bhalla and Anr.
[ 2007 (3) SCALE 245], it was hel d:

“"I'n terns of Section 138 of the Act, a conplaint petition
al l eging an offence thereto nust denonstrate that the
fol |l owing ingredients exist that:

(i) a cheque was issued;

(ii) the same was presented;

(iii) but, it was di shonoured;

(iv) a notice in terns of the said provision was
served on the person sought to be nade |iable;

and

(v) despite service of notice, neither any paynent

was nmade nor other obligations, if any, were
conplied with within fifteen days fromthe date
of receipt of the notice.

The liability of a Director nust be determ ned on
the date on which the offence is commtted. Only
because Respondent No. 1 herein was a party to a
purported resolution dated 15.02.1995 by itself does not
lead to an inference that she was actively associated with
the managenent of the affairs of the Conpany. This
Court in this case has categorically held that there may be
a large nunber of Directors but sone of them may not
associ ate thenselves in the nanagenment of the day to day
affairs of the Conpany and, thus, are not responsible for
conduct of the business of the Conpany. The avernents
must state that the person who is vicariously liable for
conmi ssion of the offence of the Conpany both was
i ncharge of and was responsible for the conduct of the
busi ness of the Conpany. Requirenents |aid down
therein nust be read conjointly and not disjunctively.
VWen a legal fiction is raised, the ingredients therefor
must be sati sfi ed.

If the conplaint petitionis read inits entirety, the
same woul d show that the only person who was actively
associated in the matter of obtaining |oan, signing
cheques and other affairs of the conpany which woul d
| ead to conm ssion of the all eged offence was the
accused No. 2. By reason of the purported resolution
dat ed 15. 02. 1995, whereupon strong reliance has been
pl aced by M. Mshra, only the accused No. 2 was
authorized to do certain acts on behalf of the Conpany.
The cheques were issued on 15.08.1996, i.e., after a
period of 17 nonths fromthe date of the said resolution
As is evident fromthe avernents namde in the conplaint
petition, the cheques represented the anpbunt of interest
payable for a total period of 15 days only cal cul ated at
the rate of 25% per annum on the amount of deposit, viz.,
rupees two crores."
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The observations nade in Saroj Kumar Poddar (supra) were,
however, expl ained therein, stating:
"A faint suggestion was made that this Court in Saroj
Kumar Poddar (supra) has laid down the |aw that the
conpl aint petition not only nust contain averments
satisfying the requirenents of Section 141 of the Act but
must al so show as to how and i n what manner the
appel | ant was responsible for the conduct of the business
of the conpany or otherw se responsible to it in regard to
its functioning. A plain reading of the said judgnent
woul d show t hat no such general |aw was |aid down
therein. The observations were made in the context of
the said case as it was dealing with a contention that
al though no direct avernent was made as agai nst the
appel l ant of the said case fulfilling the requirenments of
Section 141 of the Act but there were other avernents
whi ch would show 't hat the appel llant therein was |iable
therefor."”

[ See al so N. K.~Wahi v. Shekhar Singh & Qthers \026 2007 (4) SCALE 188]

The | aw operating in this behalf is, therefore, no | onger res integra.
What is, therefore, necessary is the application of |aw. Necessary
i ngredi ents of Section 141 have been stated in the conplaint petition at nore
than one place. Wether the sane satisfies the requirenents of law or not is
the questi on.

A Chairman of a | arge Conpany may or nay not be aware of the
actual transaction. " If in a given situation, cheques are issued in ordinary
course of business. The Managing Director or a Deputy Managi ng Director,
inviewof S.MS. Pharmaceuticals Ltd (supra) would be deened to be aware
thereof. A Chairman or a Director of a Conpany need not be. But, wthout
going into the finer question raised by M. Tulsi, we nay notice that
al | egations have not only been nade in ternms of the 'wordings of section but
al so at nore than one place, it has categorically been averred that the
payments were nmade after the meetings held by and between the
representative of the Conpany and Accused Nos. 1 to/5 which would
i ncl ude Respondent Nos. 2 and 3.

It is, therefore, not a case where having regard to'the position held by
the said respondents in the Conmpany, they could plead ignorance of the
entire transaction.

Not only cheques were issued having regard to the huge anount
payabl e by Accused No. 6 to the Conpany but-alsoas a result of fall out of
non- paynent thereof, negotiations were held between the parties wherein
Respondent Nos. 2 and 3 took part, and, thus,  in our opinion, there cannot
be any doubt that the ingredients of the provisions of Section 141 of the Act
stand satisfied.

Rel i ance placed by M. Tulsi on a decision.of a Division Bench:of this
Court in Pepsi Foods Ltd. and Another v. Special Judicial Mgistrate and
O hers [(1998) 5 SCC 749], in our opinion, is not apposite.

One of the questions which fell for consideration therein was as to
whet her the order of the Magi strate summoning the accused reflected that he
had applied the mind to the fact of the case and the | aw applicable thereto.
In that case, the Conpany was proceeded agai nst under Section 7/16 of the
Preventi on of Food Adulteration Act, 1954. The Managing Director was
al so made an accused along with the Conpany. This Court exam ned the
al l egations nmade in the conplaint petition and noticed there were as many as
12 accused naned in the conplaint. The Court pointed out the duties of the
public authorities specified therein including the public analyst. This Court
al so took into consideration the nature of the conplaint as al so the
circunstances in which the conplaint petition came to be filed. 1In that case,
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bottle containing the soft drink was said to have been purchased froma shop
known as "The Fl avours Fast Food and Cool Corner" and not directly from

t he manuf acturer. In the conmplaint petition, it was alleged that only upon
i nquiry, the conplainant cane to |learn that the nanufacturer of the bottle of
sampl e was Appellant No. 1 therein and the other accused were their

Managi ng Directors, Directors and Executive Director and Gthers Oficers.

It was, in the aforenenti oned situation, observed:

"28. Sunmoning of an accused in a crinminal case is a
serious matter. Crimnal |aw cannot be set into notion as
a matter of course. It is not that the conplainant has to
bring only two witnesses to support his allegations in the
conplaint to have the crimnal |aw set into notion. The
order of the Magistrate summoni ng the accused nust

reflect that he has applied his mind to the facts of the
case and the | aw applicable thereto. He has to exami ne
the nature of allegations made iin the conplaint and the
evi dence both oral and docunentary in support thereof

and woul d that be sufficient for the conplainant to
succeed in_bringi ng charge honme to the accused. It is not
that the Magistrate is a silent spectator at the tinme of
recordi ng of prelimnary evidence before sumoni ng of

the accused. The Magi strate has to carefully scrutinise
the evidence brought on record and may even hinmsel f put
guestions to the conplainant and his w tnesses to elicit
answers to find out the truthful ness of the allegations or
ot herwi se and then exanine if any offence is prim facie
conmitted by all or any of the accused."

The said decision, therefore, does not lay down any genera
proposition in regard to the allegations required to be nade in a conplaint
petition so as to fasten vicarious liability upon the holders of the office of the
Conpany. On the other hand, the three-Judge bench decision of this Court
in SSMS. Pharmaceuticals Ltd. (supra) is binding on us.

For the reasons aforenentioned, the inpugned judgnent cannot be
sustained and is set aside accordingly. The appeal is allowed.




