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ACT:

G vil Servi ces: Mlitary Engi neeri ng
Service--Seniority--Legitimte claim to hi gher
pl acenent - - Depri vati on of --Wether justified

HEADNOTE:

Appellant joined the Mlitary Engineering Service as
Assi stant Executive Engineer, upon his selection by the
Union Public Service Conmi ssion through the conbi ned Engi-
neering Service Examination heldin 1960. He represented
that his previous service in Central Governnent should be
considered in fixing his seniority. in the seniority |list
publ i shed, the appellant’s name was shown at 483rd position
The appel | ant nade a representation agai nst the | ower place-
nment. Departnmental Pronotion Conmittee did not consider him
for pronotion because of the |ower - placenent. Chall enging
the |ower placenent, the appellant filed a suit before the
Cvil Court which was dism ssed. Hs first appeal before the
District Judge as also the second appeal before the High
Court net the same fate

This appeal, by special |eave, is against the judgnent
of the H gh Court. The respondents resisted the appeal on
grounds of limtation and res-judicata.

Al'l owi ng the appeal

HELD: 1.1. There has been no dispute in the Courts
bel ow, and here too, that the appellant has been legally
recruited to the service. The Union of India accepted the
position that recruitment through the Union Public Service
Conmi ssion had been regul arly made and the post was ' nhot a
tenmporary one but as the performance of the appellant had
not been of a high order, he had been placed below treating
himto be tenporary--a position for which there is not rmuch
of legal support. [770B-C, E, F]

1.2. Strictly speaking, Janardhana’s decision nmay not
have the effect of res-judicata for the present litigation,
but in a dispute of the present di nension where hundreds of
enpl oyees are concerned, it would not be proper for the
enpl oyees to litigate over the sane issue
768
from tine to tinme. If it would be open to nenbers of the
service from tine to tine to raise disputes of the sane
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nature and introduce uncertainty into the service, that
would affect the efficiency of the service and would be

agai nst public interest. That also would call into jeopardy
the guarantees of public service and expose the officers
into an atnosphere of insecurity. A seniority list of a

cadre should not be made the subject matter of debate too
often. [771B-D]

A. Janardhana v. Union of India & Ors., [1983] 3 SCC
601; affirmed.

2. The plea of limtation raised by the respondents
should not have been upheld in the facts of the case. The
seniority list was being changed fromtinme to time. The
appel l ant had represented against the 1967 seniority |ist.
The di spute was al ready pendi ng before this Court in Bachan
Singh’s case. In fact, without waiting for the judgment of
this Court in that case, the plaintiff came to Court on
22.3.1971. The appellant-was entitled to nake a representa-
tion against the seniority list and rejection of the repre-
sentation actually would have given himthe cause of action
In these circunstances, non-suiting himon the plea of
[imtation would not at all be justified. [772E-Q
Bachan Singh v. Union of India, [1972] 3 SCR 898, referred
to.

3. Individual clains, could not have been barred from
consideration if by the tinme Janardhana’'s case cane to be
di sposed of, «clainms were pending adjudication before the
Court. Appellant’s case was already before the H gh Court by
the time Janardhana’ s appeal was disposed of by this Court.
The stand taken by Respondent No. 1 that it was open to the
appel l ant to appear in-the conpetitive examnation in the
succeedi ng year to better his position, is no justification
for depriving himof his legitimte claimto a higher place-
nment in the seniority in the cadre.~ Appellant’s ' position
shall be shown bel ow the recuirts of 1960 and above those of
1961 and he nay be bracketed with one who has been assigned
that position and an appropriate rectification shall be made
in the seniority list of 1967 on the basis of the placenent
in terns of this judgnent. His entitlenent to pronoti on on
the basis of such position shall be considered by the re-
spondents wi thin four nonths hence. [772H, 773A-D]

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION: Civil Appeal No. 3224 of
1989.

From t he Judgnent and Order dated 6.9.83 of the punjab &
769

Haryana High Court in R S.A No. 1092 of 1975.

MR Sharma and M C. Dhingra for the Appellant.

Anil Dev Singh, P.P. Singh and C.V.S. Rao for -the Re-
spondent s.

The Judgrment of the Court was delivered by
RANGANATH M SRA, J. Speci al | eave granted.

Appel | ant was recruited as an Assistant Executive Engi-
neer in the Mlitary Engi neering Service upon his selection
by the Uni on Public Service Conm ssion through the conbined
Central Engineering Service Exanination of 1960 and he
joined as an Assistant Executive Engi neer on 24.4.1962. A
provisional seniority list was prepared in August, 1963 as
claimed by himand the appellant represented that his previ-
ous service under the Central Covernnent in consideration of
which he had been given three increnents at the time of
joining should have been taken into account. In January,
1967, the seniority list was published where, as the appel-
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| ant pl eaded, he was shown at the 483rd position. He repre-
sented agai nst the | ower placenent and asked for placing him
at the appropriate place. The Departmental Pronotion Conmit-
tee did not consider himfor pronotion on the basis of his
| ower placement in the seniority list and he was not pronot-
ed. Appellant, therefore, filed a suit for redress of his
gri evance of | ower placenment and for consequential reliefs.
The suit was disnissed. Appellant’s appeal before the Dis-
trict Judge was al so di snmi ssed and thereupon the appellant
went before the H gh Court in second appeal but that too was
dismissed. It is against the judgnent of the Hi gh Court
affirmng those of the Courts below that this appeal has
been brought before this Court.

Before we go into the nmerits of the matter we nust
i ndi cate that the case has not been appropriately placed in
the Courts bel ow and rel evant material has not been made a
part of the present record.

The claiminthis litigation has to be considered in the
backdrop 'of two earlier cases Bachan Singh v. Union of
India, [1972] 3 SCR 898 is the judgnent of this Court where
a dispute relating to the sane Mlitary Engineering Service
involving inter alia of a claimof seniority came to be
di sposed of by a Constitution Bench. It is not necessary to
refer at any length to the judgment in view of the fact that
the result of
770
the subsequent litigation in the case of A - Janardhana V.
Union of India & Ors., [1983] 3 SCC 601 would be sufficient
for the present

Noti ce was given in this appeal to hundreds of respond-
ents whomthe appell ant _had inpl eaded, but no one has ap-
peared to contest his claimin this Court.

There has been no dispute in the Courts below and here
too that the appellant has been legally recruited to the
Service. In Janardhana’'s case at p. 618 of the Report this
Court hel d:

"Keeping in view the exigencies of service and
the requirenents of the State, tenporary.
posts would be a tenmporary addition to the
strength of the cadre, unless it is nmade clear
to the contrary that the tenporary posts are
for a certain duration or the appointnents to
temporary posts are of an ad hoc nature till
such tinme as recruitnment according torules is
made. In the absence of any -~such provision,
persons hol di ng permanent posts and tenporary
posts woul d become the nenbers of the service
provided the recruitment to the tenporary
posts is legal and valid. Once the recruitnent
is legal and valid, there is no difference
between the holders of permanent posts and
temporary posts insofar as it relates to al
the nunbers of the service."

In the instant case, the Union of India accepted the
position that recruitment through the Union Public Service
Conmi ssion had been regularly made and the post was not a
temporary one but as the perfornance of the appellant had
not been of a high order, he had been placed below treating
himto be tenporary--a position for which there is not rmuch
of |egal support.

Sone controversy was raised as to whether Janardhana’s
decision would operate as res judicata in view of the fact
that the appellant had been inpleaded in the litigation
Janardhana’s civil appeal before this Court arose out of a
wit petitionin the H gh Court and as paragraph 36 of the
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j udgrment at p. 625 of the Report indicates:
"By an order nmade by the H gh Court the nanes
of respondents 3 to 4 18 (in which the appel-
 ant was included) were del eted since notices
could not be served on them on account of the
difficulty in ascertaining their present
771
addresses on their transfers subsequent to the
filing of these petitions."
It is not the case of the respondent that the appellant had
vol unteered to appear in the wit petition or before this
Court in the Janardhana’ s dispute.
Strictly speaking, Janardhana’s decision may not have
the effect of res Judicata for the present litigation, but
we do not think in a dispute of the present dinension where
hundreds of enpl oyees are concerned, it would be proper for
the enployees to litigate over the sane issues fromtinme to
time. Af it would be open to nenbers of the service from
time to time to raise disputes of the sanme nature and intro-
duce uncertainty into the Service, that would affect the
ef ficiency of the service and woul d be against public inter-
est. That also would call into jeopardy the guarantees of
public service and expose the officers into an atnosphere of
insecurity. A seniority list of a cadre should not be made
the subject-matter of debate too often. We have, therefore,
to consider the claimof the appellant keeping these aspects
in view and referring to the concl usions reached in Janard-
hana’ s case
At p. 625 of the Report this Court cane to the
concl usi on:
“In our opinion, there was ~no justification
for redrawing the seniority list affecting
persons recruited or pronmoted prior ‘to 1969
when the rules acquired statutory character.
Therefore, the 1974 seniority list is |liable
to be quashed and the two 1963 and 1967 @ sen-
iority lists nust hold the field."

The District Judge in appeal in paragraph 10 of his judgnent

cane to find that the appellant’s placenment was raised from

serial 483 to 89. The High Court in its judgnent has indi-

cat ed:
"Shri  Sharma went up in appeal but the -sane
was dism ssed by the | earned District ~Judge.
He affirmed the findings of the trial Judge on
issues 1 and 3. He also held that the suit of
the appellant was barred by limtation. During
the pendency of appellant’s appeal before the
District Judge, Bachan Singh’s case had . been
deci ded by the Suprenme Court and as a conse-
guence thereof, his seniority was changed from
St. No. 483 in 1967 seniority list to-Sr. No.
89. So he got the main relief. Hs claim
remained only for his reconsideration for
promotion on the basis of his new ranking on
the seniority list."

772

The Hi gh Court has again indicated:
"Pursuant to the judgnent in Bachan Singh's
case, fresh Seniority list was prepared in
1974 in which the appellant’s name figured at
St. No. 89 instead of 483. This list was
chal l enged by A. Janardhan. H's appeal was
allowed and the said list was quashed. It was
further held that "there is nothing to suggest
that 1963 and 1967 seniority lists were provi-
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sional or were likely to be re-drawn. There-
fore, till the 1949 Rules acquired statutory
character in 1969, the seniority lists of 1963
and 1967 in respect of Assistant Executive
Engi neers were quite legal and valid and were
drawn upon the basis on the principle which
satisfies the test Article 16°. So the senior-
ity lists of 1963 and 1967 were upheld. The
gri evance of the appellant stands di sposed of
by this judgnent to which he was a party."

As we have already pointed out, appellant was not a
party in Janardhana’s case inasmuch as no notice was taken
to him and the case was disposed of without affording an
opportunity to him of being heard.

The plea of limtation raised by the respondents should
not have been upheld in the facts of the case. As already
i ndi cated, the seniority list was being changed fromtime to
time. The appel lant has represented agai nst the 1967 seni or-
ity list. The dispute was al ready pending before this Court
in Bachan ~Singh's case. In fact, without waiting for the
judgnent of this Court in Bachan Singh's case, the plaintiff
cane to Court on 22.3. 1971. The appellant was entitled to
make a representation-against the seniority list and rejec-
tion of the representation actually woul d have given himthe
cause of action. I'n these circunstances, non-suiting hinon
the plea of limtation would not at all be justified. W,
therefore, do not accept the conclusion of the H gh Court
that plaintiffs action was barred by limtation

W take it that when this Court in Janardhana's case
held on the facts placed before it that 'there was no justi-
fication made out for redrawing the seniority list affecting
persons recruited or pronoted prior to 1969 it neant a
total topsy-turvying of the list. Individual clainms, if any,
coul d not have been barred fromconsideration if by the tine
Janar dhana’ s case canme to be disposed of, clains were pend-
ing adjudication before the Court.” Appellant’s case was
al ready before the
773
Hi gh Court by the tine Janardhana’'s appeal was di sposed of
by this Court. The appellant was certainly entitled to be
treated as a recruit of 1960 and to be placed -above the
recruits of 1961. The stand taken before this Court in-the
counter-affidavit filed by respondent no. 1 that it was open
to him to appear in the conpetitive examnation in -the
succeeding year, that is, in the year 1961 to better his
position is no justification for depriving himof his legit-
imate claimto a higher placement in the seniority in the
cadre.

Wiile we affirmthe view in Janardhana' s case that ' the
seniority |list should not be disturbed, the appellant’s
claim has also to be accommbdated. In these circunstances,
we direct that the appellant’s position shall be shown bel ow
the recruits of 1960 and above those of 1961 and he may be
bracketed wth one who has been assigned that position -and
an appropriate rectification shall be nade in the seniority
list of 1967 on the basis of the placenment in terns of this
judgrment. His entitlenent to pronotion on the basis of such
position shall be considered by the respondents within four
nmont hs hence. The appellant shall be entitled to his costs
throughout. Hearing fee is assessed at Rs. 2, 000.

G N Appea
al | oned.
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