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BENCH:
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ACT:

HEADNOTE:

JUDGVENT:
THE 20TH DAY OF NOVEMBER, 1997

Present:

Hon' bl e the Chief Justice

Hon’ bl e M. Justice B.N. Kirpal

Hon’ ble M. Justice V.N. Khare
M S. Usgaonkar, Additional Solicitor General, Harish Salve,
Sr.Adv. (A C) Dr.Rajiv Dhawan, Arun Jaitley, Swaraj
Kaushal , Sr.Adv., Mikul Midgal, (M C’ Mehta) Adv.-Iln-person
(NP), Ms.Seema Mdha, Wasim A Qadri, A'D. N Rao, Niranjana
Singh, S.N. Sikka, M. Indra Sewhney, M. Anubha Jain, Arvind
Kurmar Sharma, Rajiv Nanda, Hardeep Singh Anand, R K. Kapoor,
P.Verma, S.K.  Srivastava, B.R Kapur, Anis Ahmed Khan, Shri
Narai n, Sandeep Narian, D.K. Garg, Sanjeev Pabby, /'Vijay
Panj wani, R K. Mheshwari, M. Manju Bharti, Ranjit Kumar, R
Sasi prabhu, Manish Garg, Ashok /Mathur, D.M Nargol kar,
Pradeep Msra, M. Nti D kshit, Ms. Anil Katiyar, M.
Sushma Suri, D.S. Mehra, Saharya & Co., Advs., E az Magbool,
R P. Gupta, K K Gupta, C V.S Rao, L.K Pandey, S.B.Upadhyay,
S.R Setia, Sanjay Parikh, Satish Aggarwal, Advs. with them
for the appearing parties.

ORDER

The foll owing order of the court was delivered:

One of the aspects covered by this wit petition
relates to proper nmanagenent and control of the traffic in
the national capital Region (NCR) and the National Capital
Territory (NCT), Delhi to ensure the naximum.  possible
saf equards which are necessary for public safety. The
problemis too obvious to require el aboration and the need
for urgent nmeasures to prevent any further delay in
enforcenent at least of the existing provisions of lawis
i nperative. The need is accentuated by he alarnming rise in
the nunber of road accidents and the resulting deaths and
bodily injuries caused thereby. The nost recent tragedy in
which a school bus broke the parapet of a bridge and fell
into the river a couple of a days back does not permt any
further delay in taking urgent neasures in this behalf. For
this reason, in addition to the assistance we have been
given by the | earned anmicus curiae, the Additional Solicitor
CGeneral and the Bar in general, W considered it appropriate
to also require the presence of the Chief Secretary M. P.V.
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Jai ki shan, the police commssioner m. T.R Akkar and the
Conmi ssioner (Traffic) M. Kiran Dhingra. to examine the
matter at sone | ength.

Havi ng heard all of themand after taking into account
the wvarious suggestions which have been given at the
hearing, W find that there are adequate provisions in the
existing law which, if properly enforced. would take care of
the immediate problemand to a great extent elinm nate the
reasons which are the cause of the road accidents in NCR an
NCT, Delhi. 1In view of the fact that the above officers
expressed sone doubt about the extent of powers of the
concerned authorities to take adequate and suitabl e measures
for speedy enforcenent of these provisions and the renedi a
steps needed to curb the grow ng nenace of un-regul ated and
disorderly traffic on the roads. W consider it expedient to
clarify that position in -this order wth reference to the
rel evant provisions of the existing law it is obvious that
it is primarily for the Executive to devise suitable
neasures and provide the nachinery for rigid enforcenent of
those measures to curb this nmenace. However, the inaction in
this behalf of the Executive in spite of the fact that this
wit petition is pending since 1985 and the nenace instead
of being controlled continues to grow in perpetuation of
this hazard to public safety, it has becone necessary for
this Court to also issue certain directions which are
required to be pronptly inplenented to achieve the desired
result. It is needless to add that these directions are to
remain effective till such time as necessary action in this
behal f is taken by the concerned Executive authorities so
that the continuance thereafter of these directions nmay not
be necessary. In our opinion. the provisions of the Mtor
Vehicles Act. 1988 In addition to the provisions in the
existing laws, for exanple. the police Act and the Code of
Criminal Procedure confer anple powers on the authorities to
take the necessary steps to control ~and regulate the road
traffic and to suspend/cancel the registration or permt of
a notor vehicle if it poses threat or hazard to public
safety. It need hardly be added that the claimof any right
by an individual or even a few persons cannot override and
must be subordinate to the larger public interest and this
is how all provisions conferring any-individual right have
to be construed. W may now refer to some provisions of the
Motor Vehicles Act. 1988 (for short "the Act") which are
rel evant for the purpose.

Section 2(47) defines "transport vehicle" 0o nmean a
public service vehicle , a goods carriage, an educationa
institution bus or a private service vehicle. Each one of
these vehicles are separately defined in other Sub-sections
of Section 2. Sub-section (28) defines "notor vehicle". In
short, the definitions contained in Section 2 of “the Act
cover all kinds of Vehicles which ply on the roads so that
they are all governed by the provisions of the Act.

Chapter Il relates to licensing of drivers of  notor
vehi cl es wherein Section 129 confers power on the |icensing
authority to disqualify any person from holding a driving
licence or revoke such licence. a few of the grounds on
which this power can be exercise. are : when the notor
vehicle is used or has been wused in conmission of a
cogni zabl e of fence: Wen the previous conduct as driver of a
notor vehicle has shown that his driving is likely to be
attended with danger to the public: or when he has comtted
any such act which is likely to cause nui sance or danger to
the public, etc. These general grounds alone are sufficient
to indicate that any person who poses any threat or is
likely to cause nuisance or danger to the public can be
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di squalified and his |licence revoked.

Chapt er IV deals with the registration of notor
vehicl es wherein Section 39 prescribes the necessity for
registration. it says that unless the vehicle is registered
in accordance with the provisions of the Act. it cannot be
driven in any public place. The responsibility to ensure
that such a vehicle is not driven not nerely on the person
driving the vehicle but also on the owner of the Vehicle.
section 45 permts refusal of registration or renewal of the
certificate of registration inter alia on the ground that
the vehicle is nechanically defective or fails to conply
with the requirements of the Act or the rules nade
thereunder. It is obvious that the vehicle nust be
roadworthy in the sense that there is no nmechanical defect
therein to permt it being used as a notor vehicle. The
pocessity of conplying with all the requirenments nakes it
clear that any requirenent which is specified under the Act
or by the rules, has to be fully conplied with and such a
requi rement would include the "requirement of a specified
cat egory - of notor vehicles beings fitted wth speed
governors-or such other devices as may be prescribed by | aw.
Section 53 permts suspension of registration by the
regi stering authority or other prescribed authority if it
has reason to believe that any notor vehicle is in such a
condition that its use in a public place would constitute a
danger to the public or that it fails to comply with the
requirenments of this Act or of the Rul'es nade thereunder. it
is significant that this power to suspend the registration
is available to the ‘authority even if the condition of the
nmotor vehicle is found to be such that itsuse in a public
pl ace would constitute a danger to the public-irrespective
of whether that is a specific requirenent of the Act or the
rules. The confernent of this power is for the obvious
reason that a notor vehicle which i's considered to be unsafe
or which poses a danger to the publicin a public place. if
driven should not be permtted to ply at a public place
since the paranpbunt need is public safety. It is, therefore,
clear that even if speed governors are not prescribed for a
particul ar class of notor vehicles by any requirenent of the
Act or the rules made thereunder. it is permissible for the
concerned authority to require the fitting of the speed
governors in such motor vehicles for the purpose of ensuring
that there is no danger to the public by the use of such a
notor vehicle in a public place. the power under Section 53
to this extent is wder. Section 53 read with Section 45
| eaves no doubt about the anplitude of power ~of the
concerned authorities whose duty it is to control and
regulate the traffic in public places. The basic test to be
applied by themfor exercise of this power is the need to
ensure that there is no danger to the public by use of any
notor vehicle in a public place.

It is indisputable that heavy and nedium vehicles as

well as light goods vehicle are in a class by thenselves in
so far as their potential to inmperil public safety is
concerned. There is, therefore, imediate need to take

neasures such as installation of speed control devices and
ensuring that such vehicles are driven by authorised
persons. Such neasures, designed to further public safety,
woul d undoubt edl y be covered by t he af orement i oned
provi si ons.

Chapter V relates to control of transport vehicles.
Section 66 prescribes the necessity of a permt without
which the vehicle cannot be wused in any public place.
Section 84 deals with general conditions attaching to al
permts. These conditions are deenmed to be incorporated in
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every permit and do not require any additional or further
nention thereof in each permt. sone of the significant
general conditions are that the vehicle is at all tines to
be so maintained as to conply with the requirenments of the
Act and the rules nmade thereunder; and that the vehicle is
not driven at a speed exceeding the pernmitted speed. Section
86 provides for cancellation and suspension of permts. The
authorities are enpowered to cancel or suspend the pernmt on
the breach of any of the general conditions specified in
Section 84 or any other condition when contained in the
permt. Both these provisions are to be read with Section 56
which provides for certificate of fitness of transport
vehicles. W may al so refer to sub-section (4) of Section 86
which permts exercise of the power of cancellation and
suspension of pernit by the transport authority or any
authority or person to whomsuch powers are duly del egated.

The provision  to enable delegation of these powers is
obviously to nmeke it~ workable in case the jurisdiction of
the transport —authority is so large, as in the case of NCR

and NCT. Delhi, “so that the need is of several persons to
exerci se this authority.
Chapter VIIl deals with the control of traffic. Section

112 pertains to limts of speed and prohibits driving of a
nmotor vehicle or it being allowed to be driven in any public
pl ace at a speed exceedi ng the maxi num perni ssi bl e speed.

Chapter X1 relates to of fences, penalties and
procedure. Section 177 contains the general provisions for
puni shment of offences which is available in the absence of
any specific provision of punishment applicable in a given a
case. The punishment is a maximumfine of Rs. 100/- for the
first offence and for the subsequent offenceis only Rs.
300/ - Section 183 provides the punishnent for contravention
of the speed linmits referred in section 112 and Section 184
provides for punishnent for dangerous driving. The maximm
puni shment provided in all ‘these three Sections has ceased
to have any efficacy in the present case and has, therefore,
hardly any deterrent effect. W are informed that sone tine
back Transport Conmi ssioner, Delhi had recomended the
rai sing of the nmaxi mum puni shment but even the proposal for
increase in the anmount of nmaxi numfine did not find favour
with the Central Government. We have no doubt that the very
thought ful proposal nade by the Transport Comm ssioner did
not receive the attention it deserved at the level of the
Central CGovernnent. Taking into account the realities and
the Chaotic state of road traffic in NCR and NCT, Delhi, W
are surprised that any one sitting in Delhi and seeing for
hi nsel f these conditions, thought it fit not to accept the
recomendati ons made by the Transport Comm ssioner when in
fact the need for increase of the nmaxi num. punishment
required in the existing circunstances is even nore.

One of the aspects which was considered at |ength by us
was the need to find some stringent and effective neasure to
at least bring to a halt the danger posed to the public by
the continued use of a notor vehicle which is not roadworthy
or was being used/driven dangerously. W find that Section
207 takes care of that situation by conferring power on any
police officer or other person authorised in this behalf to
seize and detain the vehicle if he has reason to believe
that the same has been or is a being used in contravention
of the specified provisions o s as to pose a serious threat
to the public. The object of enacting such a provision
clearly is that such a vehicle cannot be continued to ply
once it is found that it poses danger to the public because,
in addition to punishing the gquilty person for the
contraventions conmtted earlier, it is also inportant and
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necessary to prevent any further danger to the public by
letting the vehicle continue to ply on a public place.

In our opinion, the existing provisions in the Act
alone are sufficient to clothe the nenbers of the police
force and the transport authorities with anple powers to
control and regulate the traffic in an appropriate manner so
that no vehicle being used in a public place poses any
danger to the public in any form The requirenment of
mai ntaining the motor vehicles in the manner prescribed and
its use if roadworthy in a manner which does not endanger
public has to be ensured by the authorities and this is the
aimof these provisions enacted in the Act. As -earlier
stated , W reach this conclusion even without reference to
the general powers available to the police officers under
the police Act and the Code of Crimnal Procedure.

It is also to be noted that to overconme the situation
when the strength-of the police force is not adequate in a
given area and the wutilisation of nore nen is required for
strict enforcenent ~of these salutary provisions. that |aw
confers power of  delegation of the authority to other
persons. we are conscious of the fact that the inadequacy of
personnel and other infrastructure may be constraint which
has i npeded strict enforcenment of these provisions so far.
W have no doubt that after this clarification made buy us
in this order, the concerned authorities would nobilize the
needed support by delegation of these powers to other
authorities/officers and if need be  even to responsible
menbers of the public so that the resource crunch or

i nadequacy of infrastructure “is not an inpedinment in
enforcenent of the law and the  directions given today to
obtain the desired results.” No doubt, it -is for the

CGovernment to make a realistic assessnment of the strength of
police force and Transport Departnment - force to neet the felt
need in this behal f but we consider it expedient to add that
to overcome that deficiencylinaction,~ this order is to be
construed as enmpowering the existing authorities to del egate
their authority wherever permissible under the /law, to
responsi ble persons in the manner they deem fit in the
circunstances. In view of the urgency of inplenmentation of
these neasures, W also nmke it clear that for the purpose
of such delegation to responsible persons chosen even from
the public, these authorities would not —suffer from  any
constraint and this order is sufficient enmpowernent to them
inthis behalf notwithstanding any administrative orders
i mposi ng any i npedi ment or constraint on them if any.

It is needless for us to add that the entire scope of
this matter and particularly this aspect to whichthis order
rel ates, namely, the control and regulation of traffic in
NCR and NCT. Delhi. is a matter of paranount public safety
and, therefore, is evidently within the anbit of Article 21
of t he Constitution. That being so, the nmaking of this
order has becone necessary and can no |onger be 'delayed
because of the obligation of this Court under Article 32 of
the Constitution which is invoked with the aid of Article
142 to give the necessary directions given today separately.




