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THE STATE OF ASSAM AND ORS
DATE OF JUDGVENT: 14/ 09/ 1999
BENCH

M J. Rao, M Srinivasan

JUDGVENT:

M JAGANNADHA RAOQ, J.

The appellant was the plaintiff in title Suit No.40 of
1978, on the file of the Assistant District Judge, Jorhat.
He filed the suit for damages for ~malicious prosecution
agai nst three defendants, the State of Assam and two Police
Oficers for recovery of various ampunts shown in Schedul es
A B and C Schedule A of the suit was an amount of
Rs. 2,53, 425/ - clained as danmges towards nental pain, socia
and public huniliation, wongful confinenent and expenses
incurred for defending the criminal cases (For convenience
we shall describe them as non-pecuni ary damages). Schedul es
B and C conprised the value of paddy and rice of the
appel lant which was seized and then sold by the police
officers, defendants 2 and 3 (For convenience ‘we  shal
describe them as pecuniary danages). The trial Court
dism ssed the suit on 16.7.84. But on appeal, the High
Court while holding that the defendants 1 to 3 were guilty
of malicious prosecution, abuse of power and unauthorised
action, granted relief only in regard to pecuniary _danmages
in the B and C Schedules ( value of goods ) but dism ssed
the suit for non-pecuniary danages in A Schedul e itens(pain
danage to reputation etc.) on the ground that the pleadings
and evidence in respect of the said itens were vague. The
plaintiff has filed this appeal for non-pecuniary damages
covered by the A Schedule itens. The defendants 1 to 3 have
not filed any appeal in regard to anobunt decreed for
pecuni ary damages as per the B or C Schedules. The facts in
brief are as follows: The defendants 2 and 3 entered the
appellant’s MIIl towards dusk-tine on 1.10.1977 and ' seized
the paddy and rice and arrested the appellant for alleged
violation of the provisions of the Assam Food Gains
(Licensing and Control) Oder, 1961. A crimnal case was
filed against the appellant. On 4.10.1977, the appell ant
was granted bail but he was rel eased only on 5.10.1977. The
paddy and rice were sold and an anpbunt of Rs.44,592.10 was
real i sed. This amount is shown in the B and C schedul es.
The appellant was discharged by the Crimnal Court on
12.4.78, on the ground that the Assam Control Order of 1961
was not in force at the time of search, seizure and arrest
of the appellant on 1.10.1977 but that it had expired on
30.9.1997. The appellant contended in the courts bel ow that
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the search, seizure and arrest were unauthorised as the
Centr al Gover nnent had, in fact, renmoved vari ous
restrictions w.e.f. 1.10.1977 and that the news in that
behal f was published in various newspapers on 29.9.1977. He
al so contended that he had personally informed t he
respondents 2, 3(defendants 2 and 3) on 1.10.1977 at the
time of the search operation about the expiry of the Contro

Order, that the defendants 2 and 3 did not pay any heed and
went ahead and arrested the appell ant because their demand
for a bag of rice was not conplied wth. It was also
contended that the defendants 2 and 3 acted mala fide, that
the appellant and the owners of the paddy/rice had pernits
for mlling paddy and the sane were produced before these
officers but they did not care even to look into them The
sale of goods was also nmade in haste. These facts,
according to the plaintiff, showed that there was no
reasonabl e or probabl'e cause f or t he prosecuti on.
Therefore, the defendants were liable for danages as stated
in plaint Schedules A, B and C.  The defence of the State
and the police officers was that on 1.10.1977, no order of
the Central Governnment was published in the gazette, that
even appel | ant had no know edge of the said order because no
such fact was stated even.in the bail petition filed later
and that, in fact, the State of ' Assam had i ssued
instructions on 30.9.97 by wirel ess nmessage to its officers
that the order of the Central CGovernnent would not come in
the way of the enforcenent of the Assam Control Order of
1961. It was contended that the action of search, seizure
and arrest taken on 1.10.1977 pursuant to such instructions
of the State Government issued-on 30.9.77 was bona fide.
The demand for a bag of paddy was deni ed. It was also
stated that no permits for mlling paddy were shown either
by the appellant or by the owners of the paddy. There was,
therefore, reasonabl e and probabl e cause for the prosecution
and hence the suit was |iable to be disnissed. The tria

court rejected the evidence of the appellant and held that
the action of the defendants was based upon the State
CGovernment’s wireless nessage dated 30.9.77 to the effect
that the Control Order of Assam could be enforced, that the
case of denmand of rice bag was false-and that the entire
claim was imaginary. There was reasonable and probable
cause for the prosecution. The suit was dismissed. .pa On
appeal in FA 89/84, the Hi gh Court of Gauhati reversed the
findings and held that the defendants 2 and 3 exceeded their
authority inasnmuch as the Assam Control Order of 1961 was
not in force on 1.10.77 and that the officers abused their
powers, that there was no material before the said officers
to have reasonabl e and probabl e cause to | aunch prosecution

It held that the witten statenment havi ng been signed by Sri
D. K Bort hakur, ( Additional Dy. Conm ssioner, Sibasagar)
on behal f of all defendants (and not by defendants<2 and 3),
it nmust be deened that the allegation of demand for a bag of
rice was not denied, that the appellant and owners of the
paddy showed their permits to the officials but it  went
unheeded and that the treatnent neted out by the defendants
2 and 3 to the appellant was nost "atroci ous and mali ci ous"”.
On those findings the High Court granted a decree for the
pecuniary danages in B and C Schedules i.e. value of paddy
and rice sold. However, the H gh Court refused to grant a
decree for the A Schedule, i.e. nental pain, loss of
reputation, wongful confinenment etc. on the ground that
the appellant "did not adduce any evidence with regard to
damages in Schedule A'. The plaintiff has filed this appea

for the non-pecuniary danmages in A Schedule itens. The
def endants have, as already stated, accepted the decree for
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the pecuni ary danmages in B and C Schedul e itens and have not
chosen to file any appeal in regard to the pecuni ary danmages
in B and C schedul es nor any cross-objections in regard to
the adverse finding that there was no reasonabl e or probable
cause for the prosecution. |In this appeal, the |earned
counsel for the respondents-defendants contended before us
that the finding of the Hgh Court in regard to the
prosecution being w thout reasonable and probable cause or
that it was nalicious etc. was not correct and that hence
no decree coul d be passed for the non-pecuni ary damages in A
Schedul e. On the other hand, the appellant-plaintiff
contended that the decree for pecuniary damages in B and C
Schedul es was based on the sane finding and that neither the
decree for pecuniary damages in B & C schedule nor the
adverse findings regarding absence of reasonabl e and
pr obabl e cause, nmmlice -etc. were questioned by the
respondents by way of an appeal or by cross- objections and
that therefore the said findings could not be attacked by
the respondents under Order 41 Rule 22 as anended in 1976.
The findings on which decree for pecuniary danages in B and
C Schedul es was based had become final and operated as res
j udi cat a. Al ternatively, the appellant-plaintiff contended
that the findings regarding absence of reasonable and
probabl e cause malice etc. were based on anple evidence as
pointed out by the Hi gh Court and that the H gh Court ought
to have passed a decree for the non-pecuniary damages in A
Schedul e al so. On the above pleas, the following points
arise for consideration: (1) Wether the respondents, not
having filed an appeal or cross-objection in regard to the
pecuni ary damages in B and C schedul es coul dbe pernmitted to
rely on Oder 41 Rule 22 CPC(as anended in 1976) and to
contend that the findings relating to malice, absence of
reasonabl e and probable cause was not correct and  whet her
the respondents could be permtted to support the dism ssa

of the suit by the H gh Court so far as the non-pecuniary
damages in A schedule were concerned, on that basis? (2)
Whet her, in case the respondents are held entitled to attack
the said adverse findings under Order 41 Rule 22 'CPC, the
said findings as to the existence of reasonable and probable
cause nmalice etc. are liable to be set aside? Point 1:

Under this point, the scope and effect of Oder 41
Rule 22 CPC as anmended in 1976 falls for consideration. W
shall first refer to the position of the lawin regard to
Oder 41 Rule 22(1) CPC as it stood before the 1976
Amendnment. Thereafter, we shall refer to the 1976 Amendnent
and its effect. .pa Oder 41 Rule 22 (1), as it stood
before the 1976 Amendnent, stood as foll ows:

"Order 41 Rule 22(1): Any respondent, though he nay
not have appeal ed fromany part of the decree, may not only
support the decree but may also state that the finding
against himin the Court below in respect of any issue ought
to have been in his favour, and may al so take any cross
objection to the decree which he could have taken by way of
appeal, provided he has filed such objection in the
Appel late Court within one nonth fromthe date of service on
him or his pleader of notice of the day fixed for hearing
the appeal, or within such further tine as the Appellate
Court may see fit to allow'.

The Rule is in tw parts. The first part deals wth
what the respondent can do by way of attack of an adverse
findi ng even if he has not filed any appeal or
cross-obj ecti on. The second part deals wth what the
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respondent has to do if he wants to file cross-objection

To give a very sinple exanple, let us take this very case of
a plea of malicious prosecution where damages are sought for
pecuniary loss (B & C schedul es | 0oss of paddy etc.) and al so
damages for non-pecuniary |oss (A schedule, pain, anguish,
loss of reputation). The Hi gh Court held that there was
mal i ce etc. on the part of the defendants and granted a
decree for pecuniary losses in B and C schedul es but did not
grant any decree for non-pecuniary |osses, as no proper
evidence was adduced in that behalf. The plaintiff has
appeal ed before this Court for damages seeking a decree for
non-pecuniary loss in _A schedule. Can the respondent-
def endant, even though he has not filed any appeal or cross-
objection in regard to the adverse finding as to malice and
against the decree for pecuniary loss in plaint B & C
schedul es, attack the finding as to nmalice etc. and support
the decree of disnissal of suit so far as the A schedule
non- pecuniary | osses are concerned?

Though in certain earlier cases in the Mdras High
Court, a view was taken that the defendant-respondent in
such situations could not attack such a finding, a Ful
Bench of the Madras High Court in Venkata Rao and Ors. Vs.
Sat yanarayana Mirthy and Anr. [AIR 1943 Madras 698 = ILR
1944 Madras 147] set the controversy at rest by hol ding that
the respondent could attack a finding upon which, part of
the decree against him was based,  for the purpose of
supporting the other part of the decree which was not
against him In that case, Leach, C) accepted the view of
the referring Judges Wadsworth,J. and Patanjali  Sastri,J.
( as he then was ) to the followi ng effect: "Under Oder 41
Rule 22, it is open to a defendant-respondent who has not
taken any cross-objection to the partial decree ' passed
against him to wurge in opposition tothe appeal 'of the
plaintiff, a contention which'if accepted by the tria
Court, would have necessitated the total dism ssal of the
suit". The above judgnent of the Full Bench was approved by
this Court in Chandre Prabhuji’s case [1973 (2) SCC 665 =
AR 1973 SC 2565] by Mathew, J. speaking on behalf of the
Bench. That nmeans that under Order 41 Rule 22 CPC,~ before
the 1976 Amendnent, it was open to the defendant-respondent
who had not taken any cross-objection to the partial decree
passed against him to urge, in opposition to the appeal of
the plaintiff, a contention which if accepted by the tria
court would have resulted in the total dismissal of the
suit. This was the | egal position under the unanended Order
41 Rule 22 as accepted by the Madras Full Bench in Venkata
Rao’s case and as accepted by this Court (in Chandre
Prabhuji’s case.

The next question is as to whether, the |aw.as stated
above has been nodified by the 1976 Anmendrment of Order 41
Rule 22. It will be noticed that the Amendnent has firstly
del eted the words "on any of the grounds deci ded agai nst -him
in the Court below, but take any cross-objections” in the
main part of Order 41 Rule 22 CPC and added the words "but
nmay also state that the finding against himin the Court
below in respect of any issue ought to have been in his
favour® in the main part. The main part of Order 41 Rule
22(1) CPC, (after the 1976 Amendnment) reads as follows:

"0 41 R 22(1): Any respondent, though he may not have
appeal ed from any part of the decree, may not only support
the decree but nmay al so state that the finding against him
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in the Court belowin respect of any issue ought to have
been in his favour; and nay al so take any cross-objection
to the decree which he could have taken by way of appeal
provided he has filed such objection in the appellate court
within one nonth fromthe date of service on him or his
pl eader of notice of the day fixed for hearing the appeal
or within such further time as the Appellate Court may see
fit to allow"

The 1976 Amendnent has al so added an Expl anati on bel ow
Order 41 Rule 22, as foll ows:

"Expl anati on: A respondent aggrieved by a finding of
the court in the judgnent on which the decree appealed
against is based may, under ‘this rule, file cross objection
in respect of the decreein so far as it is based on that
finding, notwthstanding that by reason of the decision of
the Court on any other finding which is sufficient for the
decision /of the suit, the decree is, wholly or in part, in
favour of that respondent”.

In connection with Oder 41 Rule 22, CPC after the
1976 Anendment, we may first refer to the judgment of the
Cal cutta Hi gh Court in Nishanmbhu Jana vs.  Sova Guha [(1982)
89 CWN 685]. In/that case, Mokerjee,J. referred to the
54t h report of the Law Conm ssion (at p.295) (para 41.70) to
the effect that Order 41 Rule 22 gave two distinct rights to
the respondent in the appeal. The first was the right to
uphold the decree of the court of first instance on any of
the grounds which that court decided against him_ In that
case the finding can be questioned by the respondent without
filing cross-objections. The Law Conmi ssi on had accepted
the correctness of the Full Bench of Madras High Court in
Venkata Rao’s case. The Conmi ssion had al so accepted the
view of the Calcutta H gh Court-in Nrisingha Prosad Rakshit
VS. The Comm ssioners of Bhadreswar Miuncipality that a
cross-objection was wholly unnecessary in case the adverse
finding was to be attacked. The Conmi ssion observed that
the words "support the decree..." appeared to be strange and
"what is neant is that he may support it by asserting that
the ground deci ded agai nst hi m shoul d have been decided .in
his favour. It is desirable to make this clear". That is
why the main part of Order 41 Rule 22 was anmended to refl ect
the principle in Venkata Rao’s case as accepted in Chandre
Prabhuji’s case. So far as the Explanation was concerned,
the Law Conmi ssion stated (page 298) that it was necessary
to "enpower" the respondent to file cross-objection against
the adverse finding. That would nean that a right to file
cross-obj ections was given but it was not obligatory to file

cross-obj ecti ons. That was why the word ‘may’ was | used.
That neant that the provision for filing cross-objections
against a finding was only an enabling provision. These

recomendations of the Law Conm ssion are reflected in the
St atement of bjections and Reasons for the Amendnent.  They
read as foll ows:

"Rule 22(i.e.as it stood before 1976) gives two
distinct rights to the respondent in appeal. The first s
the right of upholding the decree of the Court of first
instance on any of the grounds on which that court decided
against him and the second right is that of taking any
cross-objection to the decree which the respondent m ght
have taken by way of appeal. In the first case, the
respondent supports the decree and in the second case, he
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attacks the decree. The | anguage of the rule, however,
requires sone nodifications because a person cannot support
a decree on a ground decided against him Wat is nmeant is
that he may support the decree by asserting that the natters
deci ded against hi mshould have been decided in his favour
The rule is being amended to nake it clear. An Explanation
is also being added to Rule 22 enpowering the respondent to
file cross- objection in respect to a finding adverse to him
notwi thstanding that the wultinate decisionis wholly or
partly in his favour."

Mookerjee, J. observed in N shanbhu Jana’s case (see
p. 689) that "the anended Rule 22 of Order 41 of the Code has
not brought any substantial change in the settled principles
of law' (i.e. as accepted in Venkata Rao’'s case) and
clarified (p.691) that "it would be incorrect to hold that
the Explanation now inserted by Act 104 of 1976 has made it
obligatory to file cross-objections even when the respondent
supports the decree by stating that the findi ngs agai nst him
in the 'court belowin respect of any issue ought to have
been in his favour". A simlar view was expressed by
U. N. Bachawat, J. in Tej Kumar vs. Purshottam[AIR 1981 M
55] that after the 1976 Amendnent, it was not obligatory to

file cross- objection -against an adverse finding. The
Expl anati on nerely enpowered the respondent to file
cross-obj ecti ons. In our view, the opinion expressed by

Mookerjee, J. of the Calcutta H gh Court on behalf of the
Division Bench in 'Nishanbhu Jena’s case ‘and the view

expressed by U N Bachawat, J. ~in Tej Kunmar’s case in the
Madhya Pradesh Hi gh Court reflect the correct |egal position
after t he 1976  Anendnent. We hol d t hat t he
respondent -defendant in an appeal can, without. filing

cross-objections attack an adverse finding upon which a
decree in part has been passed agai nst the respondent, for
the purpose sustaining the decree to the extent the || ower

court had di sm ssed t he sui t agai nst the
def endant s-respondent s. The filing of <cross- objection

after the 1976 Anmendnment is purely optional = and not
mandat ory. In other words, the law as stated in Venkata

Rao’s case by the Madras Full Bench and Chandre Prabhuji’s
case by this Court is nerely clarified by the 1976 Amendment
and there is no change in the | aw after the Amendnent.

The respondents before us are, therefore, entitled to
contend that the finding of the High court in regard to
absence of reasonabl e and probabl e cause or malice - (upon
whi ch the decree for pecuniary damages in B and C schedul es
was based) can be attacked by the respondents for. the
purpose of sustaining the decree of the Hi gh Court refusing
to pass a decree for non-pecuniary damages as per the A

schedul e. The filing of Cross-obj ections against the
adverse finding was not obligatory. There is '‘no res
j udi cat a. Point 1 is decided accordingly in favour of
respondent s- def endant s. Point 2: The question here is

whet her there is proof of malice and proof of absence  of
reasonable and probable cause for the search, seizure and
arrest of the appellant and for his prosecution. W have
been taken through the oral and docunentary evi dence adduced
in the case by both sides. The notification of the Centra
CGovernnment dated 30.9.77 (N S. O 696(E)), Mnistry of
Agriculture & lIrrigation (Gazette Part 11-Sec.3(11)) dated
30.9.77 (at pp. 2639-40) no doubt states that "in exercise
of power conferred by Section 3 of the Essential Conmmodities
Act, 1955 (Act 10/55), the Central Governnment hereby
rescinded the Assam Food Gains (Licensing and Control)
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Oder, 1961 we.f. 1.10.77". It was on 1.10.77 that the
respondents 2 and 3 conducted the search, seizure and arrest
operations. But, as noticed by the trial court, the Assam

CGovernment had issued a wreless nessage 363773 dated
30.9.77 to all Dy.Conm ssioners and SDGs that the Governnent
of India s procurenent policy dated 29.9.77 did not state
that the existing restriction on novenent of paddy/rice was
wi t hdr awn w.e.f. 1.10.77 as reported in the Press.
Mor eover, Assam Food Grai ns(Licensing & Control Order, 1961)
had not been repeal ed and the new procurenent policy would
commence from1.11.77. The nessage st ated:

"...please, therefore, ensure that the provisions of
the aforesaid Assam Food Gains (Licensing and Control)
Order, 1961, are enforced even after 1st Cctober, 1977,
pendi ng further instructions fromthe CGovernnent."

The record also shows that this was communicated to
officers /| ower down on 3.10.77. This aspect was not given
due i nportance by the Hi gh Court.

Newspaper reports regarding the Central Governnent
decision could not be any basis for the respondents to stop
action wunder the Assam Control Order of 1961. The paper
reports do not specifically refer to the Assam Contro
Order, 1961. In fact, Government of Assamitself was not
prepared to act on the newspaper reports, as stated in its
wirel ess nessage. 'Section 81 of the Evidence Act was relied
upon for the appellant, in this behalf, to say that the
newspaper reports were evidence and conveyed the  necessary
information to one and all including the respondents 2 and
3. But the presunption of genuineness attached under
section 81 to newspaper reports cannot be treated as proof
of the facts stated therein. The statenents of fact in
newspapers are nerely hearsay [Laxm Raj Setty vs. State of
Tam | Nadu 1988 (3) SCC 319]. " Now if the defendants 2 and 3
as police officers of the Assam Governnment acted upon the
instructions of the Assam Governnment and proceeded to apply
Control order even on 1.10.77, they cannot, in our opinion,
be said to be acting w thout reasonable or probabl e cause.
The remedy of suit for danages for false inprisonment is
part of the law of torts in our country (A-D.-M Jabal pur
VS. Shivakant Shukla 1976 (2) SCC 521 (at 579)). In
dinski vs. Mlver [1962 A C. 726 (at 776)], Lord Devlin
st at ed:

"The defendant can claimto be judge not of the rea
facts but of those which he honestly, “and however
erroneously, believes; if he acts honestly upon fiction, he
can claimto be judged on that."

The guestion is not whet her the plaintiff was
ultimately found gquilty but the question is whether the
prosecutor acted honestly and believed that the plaintiff
was guilty. As pointed out by Wnfield and Jol owicz on Tort
(15th Ed., 1998, p.685) in prosecutions initiated by police
officers, the fact that they did so upon advice or
instruction of superior officers is one of the relevant
facts unless it is proved that the particular police officer
did not hinself honestly believe that the plaintiff was
guilty of an offence. The High Court was, in our opinion
wrong in concluding that there was absence of reasonable and
pr obabl e cause because the action, in view of the
notification of the Central Government, was unauthorised or
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illegal. Illegality does not by itself lead to such a
concl usi on. Further there is no truth in the appellant’s
case that on 1.10.1977 at the tine of seizure, he informed
the defendants 2 and 3 about the Gazette notification. The
point is that such an assertion was not made even in the
bail application noved after arrest. As to the contention
that the appellant and the owners of paddy showed permts to
the defendants 2 and 3, we do not find sufficient pleading
on this aspect. |In any case we find that no question was
put when 2nd defendant was cross-exam ned. As pointed out
by Sarkar on Evidence (15th Ed., 1999, Vol.2, p.2179) in the
context of section 138 of Evidence Act,

"general ly speaking, when cross-exanining, a party’'s
counsel should put to each of his opponent’s witnesses, in
turn, so nuch of his own case as concerns that particul ar
Wi tness or in which he had a share."

The 3rd defendant was ~ asked and he denied the
suggesti on. Therefore, the plea showing permits has not
been properly substantiated. The other allegation is that
the defendants 2 and 3 entered the M1l and demanded a bag
of rice. W are of theviewthat the evidence of the
appel l ant and his munimwas rightly disbelieved by the tria
court. No such case was put forward by the appellant in the
crimnal case. The view of the H-gh Court that the
respondents 2 and 3 did not personally sign the witten
statement appears to us to be too technical once the issues
were framed and evidence was | ed by both sides.. W do not
also find any warrant for the use of the words "abuse of
powers" or "atrocious" etc. by the Hi gh Court. For the
aforesaid reasons, we are of the viewthat the finding of
the H gh Court regarding nmalice or the absence of reasonable
and probabl e cause cannot be accepted, notwi thstanding the
fact that such a finding was the basis for granting
pecuni ary damages in B & C schedul es which decree has becomne
final. If that be so, the respondents can sustain the
dismissal of the suit inregard to the non- ~“pecuniary
damages in A schedule. W hold in favour of the respondents
and against the plaintiff appellant on the Point 2. ~For the
af oresai d reasons, the appeal filed by the plaintiff seeking
damages in respect of the non-pecuniary damages in the A
schedule is dismssed and the decree of dismissal of the
first appeal in regard to the said A schedule is sustained
wi thout going into the question of proof of damage due to

pain or loss of reputation etc. The 'decree for the
pecuniary losses in B and C schedule itens renains. The
appeal is, accordingly, dismssed but in the circunstances

Wi t hout costs.




