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ACT:

Madhya Pradesh Town | nprovenent Trust Act 1960--Wether a
housi ng schene can/contain features of industrial and other
non- housi ng scheme--Mal afi de acquisition in the absence of
any provision whether tribunal can award interest from the
date of taking possession of the property till the date of
det erm nati on of conpensati on.

HEADNOTE

The petitioner owned certain land. There was an  earlier
attenpt to acquire the I and of the petitioner by sanctioning
a housing acconmodati on schenme by- the Indore |nprovenent
Trust under the Madhya Pradesh Town | nprovenent Trust Act,

1960. The said scheme was, ‘however, cancelled. The
petitioner wanted to develop his. land for industria

pur poses and, therefore, obtained No Objection Certificates
from various Covernnent Departnents as well as - from the
Trust. The petitioner got his |and converted from
agricultural purpose to industrial purpose subject to the
[imtation that the construction work had to be approved by
the Trust. The Trust, however, refused the No Objection
Certificate for devel opnent of the land on individual basis
on the ground that a schene was being approved for the |and
in question and ot her nei ghbouring lands. The Trust franed
a schene which included the |and of the petitioner also.

The Trust served a notice to acquire the petitioner’s’ |and
for the purpose of the scheme. The petitioner submitted his
objection stating that the land was being developed into

i ndustrial area and several small scale industries were
functioning there and, as such, devel opnent was al readyin
progress. Thereafter, the Trust published a notice

acquiring the said land. Before the Trust could take
possession of the petitioner’s |and the petitionerfiled
a Wit Petition in this Court.

It was contended on behalf of the petitioners

(1) The Housing Accombdation Schene is
i nval i d because it does not specify the class
of inhabitants for whomthe sanme has been
made.

(2) The scheme being a Housing Accombdation
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Schene it is for residential occupation only
and it is not conpetent to include plans for
i ndustrial purposes.
(3) Section 31 of the Act does not enpower the
Trust to frame a schene for i ndustria
pur poses at all.
(4) There is no application of the mnd in
terns of section 45 in making the Schene.
(5) The acquisition of the land for the
pur pose of the Schene is nal afi de.
(6) Since the Act makes no provision for
payment of interest fromthe date of delivery
of possession of the land to the Trust till
the determination of conpensation by t he
Tri bunal , “acquisition of the land is violative
of article 31(2) of the Constitution.
Petitioner has not chal l enged vires of any provisions of the
Act .
HELD : (1) Section 31 of the Act permits conbining two or
nore schenes or supplenmenting sone special features of a
particular_ scheme in another scheme. There is no bar in
framing a housing accomodation scheme with sone of the
features of industrial schene. A housing acconmpdation
schene need not necessarily be residential schenme only. It
can admt of providing housing acconmopdation for any other
purpose or object. /There is nothing in section 31 or any
ot her provision of the Act disabling the Trust from fram ng
schenme for industrial purpose. [690E-G
687
(2)Section 45 requires-that while fram ng the schene the
i nherent utility, efficiency and adequacy of the schene and
the objections and representati ons of the persons have to be
taken into consideration.’ The scheme in question was open
for inspection. There was no anbiguity or vagueness of the
scheme or its purpose. Where factual satisfaction is
evident formal recitals being omtted may not matter. At
any rate, section 52 (2) Puts a final seat of inprimatur on
the schenme after publication of the sanction’ of the
Governnent. [691C- D)
(3) Acquisitionis not nalafide.. No oblique notive can be
inputed to the Trust in making the inpugned schene. There
is no allegation of mala fide against the State Governnent
whose sanction was a, pre-requisite for the acquisition
The order of acquisition cannot, therefore. be characterised
as | mal afide. [691G H]
(4) It is true that there is no provision for —awarding
interest wunlike wunder the Land Acquisition. Act. It is
subm tted by the respondents that there is no bar under. the
Act against awarding interest by the Tribunal. It is not
possi ble to hold that the conpensation Tribunal which is at
par with an arbitrator will be entitled to award -interest
wi t hout any express provision in the Act. The petitioner
is, therefore. right in their contention- that this Act does
not provide for awarding interest fromthe date of taking
possession of the property to the date of determ nation  of
conpensati on. However, it is not possible to quash the
acqui sition in the absence of a challenge to the vires of
the provisions of the Act. The |aw being valid the attack
will revaperate upon the quantum of conpensation pure and
si mpl e. It is sufficient to point out that the quantum of
conpensati on cannot be chall enged under Article 31(2) of the
Constitution. [692D;, 694C (G
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JUDGVENT:

ORI G NAL APPELLATE JURISDICTION : Wit Petitions Nos. 517 of
1972 & 240 of 1973.

Petition under Article 32 of the Constitution of India.

D. V. Patel (In W. No. 240/73), S. P. Phadnis and S. K
Ganbhir, for the Petitioners (In both the Petitions).

I. N Shroff, for the Respondent No. 1 (In WP. No. 517/72).
S. M Jain, for the Respondents Nos. 1-2 (In WP. No. 2401
The Judgnent of the Court was delivered by

Goswami, J. This judgnent will govern Wit Petitions Nos.
517 of 1972 and 240 of 1973.

The applications are directed agai nst what is described as a
Housi ng Acconmopbdati on Schene sanctioned by the | ndor e
| mprovenent Trust (briefly the Trust) under the Madhya
Pradesh Town | nprovement Trust Act 1960 (briefly the Act).
Brief facts of Wit Petition No. 517 of 1972 may alone be
sufficient. There was an earlier attenpt to acquire the
| and of the petitioner by sanctioning a schene in July 1961
but the 'same was cancelled sone tine, in Septenber 1962.
The petitioner -personally wanted to develop his land for
i ndustrial  purposes and with that end in view obtained No
Obj ection Certificates fromvarious CGovernnent Departnents
as well as fromthe Trust. ~The petitioner al so succeeded in
converting his patta fromagricultural purpose to industria
purpose, subject,/ inter alia, to the limtation that the
construction work on the land shall be carried out in
accordance with the plans sancti oned by the sane

688

| mpr overnent Trust  (Annexure G- Later, however t he
petitioner found froma letter of the. Trust of October 26,
1964, that a schene was being approved for his ‘|land and
ot her neighbouring I|ands and, therefore, the, Trust was
unabl e, to issue the, No Objection Certificate for
devel opnent of his land on individual ~basis. The ' Trust
framed a Scheme No. 62 under section 46(1) of the Act and
published a notice to that effect in the Gazette and in
| ocal newspapers in 1965. The Schene includes the, 'land of
the petitioner. The representations which the Petitioner
nmade agai nst the Schene were of no avail. The Trust ~served
a notice dated February 10, 1965, upon the petitioner under
section 48(1) of the, Act proposing to acquire his land for
the purpose of the Scheme. The petitioner —submtted his
objections on April 15, 1965, stating, inter alia, that the
| and was being devel oped into industrial area and severa
small scale industries were functioning there and as~ such
devel opnent was already in progress. It was also stated
that the land having been put to the wuse of “industria
purposes could not be re-converted for the  purposes of
housi ng accomvodation’. It was further stated that the'|and
was nortgaged to the State Bank for about Rs. 2 |akhs and
the conpensation that would be required to be paid by the
Trust woul d be necessarily higher than in the case of | other
suitable vacant lands. The Petitioner was given a hearing
but wultimately the representations were , rejected. The
Trust duly applied to the State Governnent for sanction  of
the Scheme which was accorded on April 19, 1968, under
section 51 of the Act. The Trust published a notice’ dated
July 12, 1968, under section 68(1) of the Act declaring its
intention to acquire the land. The petitioner filed his
obj ecti ons under section 68(2) against the pr oposed
acquisition of the land but these were rejected and the
Trust obtai ned sanction of the State Governnent (respondent
No. 2) to acquire the |land under section 70 of the Act, and
the Notification was duly published on Septenber 27, 1968.
Therefore the Trust published a Notification in t he
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Government Gazette dated Septenber 8, 1972, acquiring the
sai d land and under section 71(2) of the Act the | and vested
absolutely with the Trust free from encunbrances from the
date of the publication. Before the Trust could take
possession of the petitioner’'s land, he filed the wit
application wunder article 32 of the Constitution and
obtained Rule N si and interimstay of dispossession was
grant ed pendi ng di sposal of the matter.
The followi ng are the common subni ssions nade on behal f of
the petitioners :-
1. The Housing Accomopdation Schene’ is
i nval id because it does not specify the class
of inhabitants for whomthe sanme has been
made.
2. The Schene being a Housing Accombpdation
Scheme, it is for residential occupation only
and it is not conpetent to include plans for
i ndustrial purposes.
689
3. Section 31 of the Act does not enpower the Trust to franme
a schene for industrial purposes at all
4. There is no application of the mind in terms of section
45 in maki ng the Schene.
5. The acquisition of the |land for the purpose of the Scheme
is mala fide.
6. Since the Act nmkes no provision for paynent of interest
from the date of delivery of possession of the land to the
Trust to the, determination of conpensation by the Tribuna
acqui sition of the lland is violative of Article 31(2) of the
Consti tution.
At the very outset it should be pointed out ‘that the
Petitioners have not challenged the, vires of any provisions
of the Act.
In order to appreciate the first three ~subm ssions, | which
may be taken up together, we my note a few relevant
provi sions of the Net.
Chapter |1V of the Act describes the contents of i nprovenent
schenes. Section 30 provides that "an inprovenent schene
may provide for all or any of the followi ng natters, namely-
* * * *

(i)the provision for accomopdation for any class of
i nhabitants : "

Section 31 may be set out in ful

31. "Types of inprovenent schenes. -

An i nprovenent schene shall be of one of the follow ng
types or nmay conbine any two or nore of such types or of
special features thereof, that is to say-

(a) a general inprovenent schene;

(b) a re-building scheng;

(c) a re-housing schene;

(d) a street schene;

(e) a deferred street schene;

(f) a devel oprment schene;

(g) a housing accommodati on schene;
(h) a town expansi on schene;

(i)a drainage or drainage including sewage di sposa
schene; and

(j) a playground, stadium and recreation ground scheme."
690

Section 38. "Housing accompdati on schene. -

Whenever the Trust is of opinion that it is expedient and
for the public advantage to provide housing accommpdation
for any class of the inhabitants within the Trust area, the
Trust may frame a housing accomodation scheme for such
pur pose. "
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Section 39. "Town expansi on schene. -
(1) Wenever the Trust is of opinion that it is expedient
and for the public advantage to control and provide for the
future inprovenent or expansion of a town to which this Act
is applicable, the Trust may frane a town expansion scheme
for such town.

* * * * * * *
(3) Such schene shall show the nmethods in which it is
proposed to lay out the area to be developed and the
pur poses for which the particular areas are to be
utilised.".

* * * * * * *
It is subnitted on behalf of the petitioners, that the
i mpugned schene is not a housing accommpdati on schene under
section 38 but a schene purely for industrial purposes. It
is pointed out that thereis no reference in the Scheme to
the class of inhabitants within the Trust area for whose
acconmmodati on the Scheme has been franed under section 38.
Since it i's a-housing accomodati on schene it cannot include
pl ans for industrial purposes.
The argunent fails to take count of section 31 which pernits
in terms for conbining two or nore schenes or suppl ementing
some special features of a particular schene in another

schene. In other  words section 31 ‘envisages conposite
schenes. Section/ 39 which provides for a town expansion
schene authorises under sub-section (3) to indicate the
nethod of Jlayout. as well as the  purposes for whi ch
particular areas ‘under the schene nay be utilised. Thi s

section goes to show that there is no legal bar in framng a
housi ng acconpdati on schene with sone of the features of a
town expansi on schene which will even indicate the  purposes
for which particular areas may be utilised. There is
not hi ng in the Act to ban industrial” purposes from
consi deration under section 39(3).. The fact that a 'schene
is described nmerely as a housing accomodati on schene does
not prevent the adaptation of the schene to the incidenta

requi rements which may be overlapping in another scheme. W
are also not satisfied that housing acoomobdation schene
must necessarily be a residential scheme only and that it
cannot admit of providing housing acconmodation for any
ot her purpose or object. The Madhya Pradesh Hi gh Court took
the sanme view in Beni Prasad Tandon and Others v. Jabal pur
| mprovenent Trust, Jabal pur(1).

Again it is difficult to appreciate how section 31  prevents
the Trust fromfram ng an industrial schenme. W do not find
anything in section 31 or in any of the provisions  of the
Act disabling the

(1) [1970] M P. L. J. 292.

691

Trust from framng a schene for industrial purposes. To
mention only section 39, it is clear that under that section
a town expansion schenme may be framed even without the
l[imts of the town and that would indicate that a town
expansi on schene may envi sage industrial expansion to  neet
the growi ng needs of the comunity. W, therefore, do not
see any substance in the aforesaid three subm ssions on
behal f of the petitioners.

Wth regard to the fourth submi ssion of the petitioners, it
is difficult to accept the sane. Section 45 requires
"certain matters specified in (a) to (C’'therein to be
consi der ed when framng an inprovenent schene. The

specified matters touch on the inherent utility, efficiency
and adequacy of the schene and the objections and repre-
sentations of the persons affected will be, directed to
negati ve such assunptions. The Schene in question was open
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to inspection. There was no anbiguity or vagueness about
the Scheme or its purposes. Fromeven the nature of the
representations and objections it is apparent that the Trust
did have all relevant matters in their mind in franming the
Schene. I ndeed without actually taking into consideration
the wvarious matters specified in section 45 it may not her
possible to franme a schenme and finally to obtain sanction of
t he CGover nirent in t he teeth of obj ections and
representations agai nst t he sane. Wer e factua
satisfaction is evident formal recitals being onmtted may
not matter. At any rate sub-section (2) of section 52 puts
a final seal of inmprimtur on the scheme after publication
of the sanction of the Governnent. The submission 'Is,
therefore, devoid of nerit.

Wth regard to the fifth subnmission, which is actually urged
by the petitioner inwit petition No. 517 of 1972, we are
not satisfied that the acquisition of the land for the
pur pose of the present Scheme is mala fide. It is submtted
that the Trust by formulating the present Scheme had an
oblique 'notive to change the ownership of the land already
under a private schene for developnent to let it out to
tenants who wll run the existing enterprises already
started on the land. W are not satisfied that any oblique
notive can be attributed to the, Trust in naking the

i mpugned Schene. /It i's clear that the lland was originally
owned by the petitioner for agricultural purposes and when
he obtained a patta converting it to indusrial purpose, it

was clearly made subject to a condition that  construction
work on the land shall be carried out in accordance with the
pl ans sanctioned by the Trust. ~ The petitioner. . had been
given reasonable Qpportunity to submt representations and
was given a hearing by a Conmittee constituted under the
Act . The State Governnent on the application of the Trust
exam ned the Schenme and sanctioned the acquisition ' of the
and under section, 70 when it was satisfied that the
acquisition was in public interest.  There is no particul ar
allegation of nala fide against the State Governnent whose
sanction was a pre requisite for the acquisition. ‘The order
of acquisition cannot, therefore, be characterised as mala
fide and the submnission fails.

692

Wth regard to the sixth and |ast subm ssion there was a
good deal of argument at the bar. The respondents urged
that this point was not specifically taken in the petitions.
Under section 72(1) of the Act where any land i s acquired by
the Trust it shall pay for such acquisition "conpensation
the ampunt of which shall be determined in accordance wth
the provisions hereinafter contained". Under section 73 a
Tribunal is constituted for the purpose of determ ning the
amount of conpensation. Section 77 provides for natters to
be considered for deternining conpensati on, nanel y,
"firstly, the narket value of the land at the date 'of the
publication of the notification under sub-section (1), of
section 68" and six other factors. It is also provided in
the same section that the Tribunal shall not take into
consideration certain factors nmentioned under eight heads.
Under sub-section (2) of section 77 "in addition to the
mar ket -value of the land as above provided, the Tribuna

shall in every case award a sumof fifteen per centum or
such market-value in consideration of the compul sory nature
of the acquisition". There being no provision for paynent

of interest fromthe date of conpul sory acquisition of the
l and upto the date of paynment, acquisition, it is subnmitted,
isinvalid in |law

it is true that there is no provision for awarding interest
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unl i ke under the Land Acquisition Act, 1894 (see sections 28
and 34 of that Act). It is, however, submtted on behal f of
the respondents that there is no bar under the Act agai nst
awarding interest by the Tribunal even though there is no
enabl i ng express provision to that effect under the Act. It
is stated that the Tribunal under section 78 exercises
powers for sunmoni ng w tnesses and enforcing attendance etc.

in the sane nanner as provided in the case of civil courts
under the Code of Civil Procedure. Under section 147 an
appeal from the Tribunal lies to the H gh Court in cases
where the value of the claimexceeds Rs. 500/- and in any
other case to the District Judge. It is, therefore,

submitted that the Tribunal is enpowered even as a cCivi
court to award interest under section 34 of the Gvi
Procedure Code. Section 34 of the Gvil Procedure Code,
however, authorises the court to award interest from the
date of the suit to the date of the decree and thereafter to
the date of payment. ~Section 34, therefore, would not cone
to the aid of the Tribunal to award interest fromthe date
of delivery of possession  of the land to the date of
det erm nation of conpensation
The respondents relied upon the decision of this Court in
Satinder Singh and Others v. Anrao Singh and Qhers(1l) In
this case this Court had to deal with section 5(e) of the
East Punjab Acquisition and Requisition of | movabl e
Property (Tenporary Powers) Act, 1948 (briefly the Punjab
Act) which provided that an Arbitrator -in making his award
shall have regard to the provisions of sub-section(l) of
section 23 of the Land Acquisition Act 1894 so far as the
same can be nmade applicable. ~The submission in that case
was that since sub-section (1) of section 23 ‘is alone
nentioned, sub-section (2) of section 23 is ‘inpliedy
excl uded and necessarily al so section 28 and
(1) [1961] 3 S. C R 676.
693
section 34 stand excluded. The argument, therefore, was
that die Tribunal was not enpowered to award interest under
the Punjab Act. Repelling the said argunent this Court held
as follows:--
“I't would be legitinate to hold that by the
application of S. 23(1) in terns the
provisions of S 23(2) are by necessary
implication excluded. |If the Legislature has
provi ded that only one part of s. 23 shoul d be
applied it would be reasonable to hold  that
the other part of s. 23 was not intended to be
applied; but we do not see howit  would be
reasonable to hold that by the application of
S. 23(1) the principles under| yi ng the
provi sions of ss. 28 and 34 are al so excl uded.
Therefore, it 1is necessary to examine this
guestion on general grounds and principles
wi t hout assuming that the application of ‘these
general considerations is excluded by any  of
the provisions of the Act".
This Court finally held as foll ows
"The power to award interest on equitable
grounds or under any other provisions of the
law is expressly saved by the proviso to S. |
(of the Interest Act 1839)...... we have
al r eady seen that the right to receive
interest in lieu of possession of imovable
property taken away either by private treaty
or by conmpulsory acquisition is generally
regarded by judicial decisions as an equitable
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right; and so, the provisotos. 1 of the
Interest Act saves the said right".
The Court in that case, therefore, awarded interest to the
cl ai mant s.
The petitioners on the other hand drew our attention to a
decision of this court in the Godhra Electricity Co. Ltd.
and another v. The State of Gujarat and another (1) where
one of us Mathew J., speaking for the Court held as
foll ows: -
"There can be no doubt about the correctness
of the general rule under which a purchaser
who takes possession is charged with interest
on his purchase noney fromthat tinme until it
is paid. This rule has been applied to
conpul sory purposes (see Satinder Singh wv.
Anrao Singh) (supra). But the question is
whet her the arbitrator has power under the Act
to” award interest on the purchase price. In
Toronto City Corpn. . v. Toronto Ry. Cor pn.
[1925] AC 177 at pp. 193-194 the Privy Counci
held that the general rule under which a
pur chaser who takes possession is charged with
i nterest” on his purchase nmoney fromthat tine
until 11t is paid was well established, and bad
on. many-occasi ons been applied to conpul sory
purchases but the duty of the arbitrators in
that' case was not to determne-all the rights
of the conpany, but-only to ‘ascertain the
actual  value of certain property at a certain
time and that it was a truismto say that such
val ue could not include interest upon it and
that the liability for interest |lay outside of
the’ arbitration for its enforcenent”
(1) A T. R 1975 (January) S. C 32.
694
Al though in the Godhra Electricity Co’s case (supra) the
Court has noticed the decision in Satinder Singh's case
(supra), it may be observed that the Court’s attention in
the latter case was not drawn to ,section 5 (g) of the
Punj ab Act to the followi ng effect
"Save as provided in this section and in any
rules thereunder, nothing inany |law for ~the
time being in force shall apply to arbitration
under this section".
And the Court, therefore, in that case rendered the decision
"without .assunming that the application of these genera
consi derations is excluded by any, of the provisions of the
Act ™. In view of the Godhra Electricity Co’ s case (supra)
it is not possible to hold that the Cornpensation Tribunal
which is at par with an Arbitrator, will be entitled ,to
award interest wthout any express provision in “the Act.
This is particularly so since under the Act the Tribunal is
en-titled to take into consideration some given factors and
to perenptorily ignore certain other specified factors in
determ ning the conpensation. it has al so been enmpowered to
grant solatium as simlarly provided for wunder the Land
Acqui sition Act. In the, entire scheme of the self-
contained Act, in absence of a provision to authorise the
Tribunal to award interest, it is not possible to hold that
it can award interest on the anount of conpensati on
determ ned by the Tribunal subsequent to the acquisition ,of
the land. The petitioners are, therefore, right in their
contention that this Act does not provide for awarding
interest fromthe date of taking possession of the property
to the date of determ nation of cornpensation, which wll
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al ways be on a later date under the provisions of the Act
(see sections 72 and 73).

The petitioners, however, have an indirect object. They are
not interested in the interest as such but want the |[and
back and wll not be satisfied unless the order of
acquisition is quashed. Unfortunately, however, it is not
possible for this Court to quash the acquisition in these
cases in absence of a challenge of the vires of the
provisions of the Act. Presunption of constitutionality
will forbid casting an evil eye on the Act in absence of a
clear challenge. The Act must be assunmed to be valid for
the purpose of these petitions and we wilt proceed on that
basi s. Then |aw being valid the attack wll reverberate
upon the quantum of conpensation, pure and sinple. It is
sufficient to point out that the quantum of conpensation
which rmay be deternined according to the provisions of the
Act for acquisition of the |land cannot be chall enged under
article 31(2) of the Constitution. In that view of the
matter thi's subm ssion of the learned counsel also fails.

In Wit Petition No. 240 of 1973, M. Patel additionally
urged that publication of the notice of the Schene Was not
made in accordance wth section 46(2) of the Act which
requires weekly publication in the Gazette for three
consecutive weeks. “Apart fromthe fact, in this case, that
the petitioner was well aware of the Schene and submtted
obj ections and representations, section 52(2) appears to be
concl usive on the question. That sub-section provides that
the publication of a notification by the State Governnent
sanctioni ng the scheme shall be

695
concl usi ve evi dence that the schene has been duly franed and
sanct i oned. In view of this, ticklish skirmshes over

publication on technical grounds at a distant date are
conpl etely out of place. The subnissionis devoid of nerit.
In the result both the Wit Petitions fail and are disnissed
with no order as to costs.
We shoul d observe that M. Shroff pointed out that in view
of the decision of the Suprene Court in Satinder Singh's
case (supra) and anot her decision of the Madhya Pradesh Hi gh
Court in Lakhanlal and others v. Town | nprovenent  Trust,
Jabal pur and others, (1) the Tribunal has been al ways
awardi ng interest in acquisition cases under the Act and he
undert akes on behalf of the respondents, irrespective of our
decision, to pay interest to the petitioners at 6%per annum
fromthe date of actual delivery of possession upto the date
of payment of the conpensation
P. H. P.

Petitions disnm ssed.
(1) [1970] M P. L. J. 316.
696




