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These appeal s arise out of the Judgnent and Order dated
19. 3. 1999 passed by the Division Bench of Calcutta Hi gh Court in
a bunch of appeals preferred by the present appellant before us.
We have heard the | earned counsel for the parties. The main
question that falls for our consideration in these appeals is about
the maintainability of appeal before the Division Bench agai nst the
j udgrment and order of the l|earned Single Judge of the Calcutta
Hi gh Court, rejecting the application under order 9 Rule 13 CPC
for setting aside the ex-parte decree making the Award Rul e of the
Court. The other question is as to whether the H gh Court was
justified in entertaining the proceedings for naking the award Rul e
of the Court since the District Courts of Asansol had al so been
noved by the appellant to issue notice to the Arbitrator, under
Section 14(2) of the Arbitration Act 1940, for filing of the award in
the Asansol Court.

It appears that the appellant, nanely the Union of India

entered into agreenments with the respondents for supply of certain
items to the Railways viz Chittranjan Loconotives. After the
supplies, the Departnment felt that the bills of exorbitant anount
were being raised by the respondents and an enquiry was al so set
up in that connection. Since however, paynments were not being
made, the respondents filed wit petitions in Calcutta H gh Court
for direction to the Governnent to nmake paynent of bills. The

H gh Court passed a conmon order dated 24.11.1995 in the wit
petitions, directing the General Mnager to appoint arbitrators to
settle the disputes, consequently on Decenber 12,1995 four
Arbitrators were appointed. Parties filed their respective clains
before the Arbitrators and put forth their pleas and pl aced the
interimreport of the Comrmittee regarding rates of 42 itens

i nvol ved in various purchases nmade under different agreenents.
Since the tine to make the Award had expired, the H gh Court on
bei ng approached by the parties, extended time with their consent;
for a period of two nonths, by order dated 4.2.1997. The Awards
were published by Arbitrators on 14.8.1997 sending notices of the
same to the parties. The Awards had been filed by the Arbitrators
in the Calcutta H gh Court on 11.11.1997. Notices of the filing of
the Award had al so been issued by the H gh Court which were

served upon the appellants on 11.12.1997. The appellants did not
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file any objection against the Anard. The case was fixed on
27.1.1998. It appears that nobody appeared on behal f of the
Appel | ant despite notice and since no objections too, were
preferred by them agai nst the award, the Hi gh Court passed Decree
interms of the Award meking the same Rule of the Court.

The Appel | ant noved an application on 24.2.1998 for

recalling the order dated 27.1.1998 passed by the Hi gh Court,
explaining its absence on the date of hearing and stating that it had
noved an application on 29.9.1997 under section 14(2) of the
Arbitration Act 1940 before the Assistant District Judge, Asansol
praying for a direction to the Arbitrators to file Awards in the
Asansol Courts, therefore awards could not be filed in the Hi gh
Court. .

It may be noted that no appeal was preferred agai nst order

and decree dated 27.1.1998 passed by the | earned Single Judge.

The Hi gh Court however, dism ssed the application by order dated
23.4.1998, finding that since no objections were filed against the
Award, the Court had to pass the Orders making the Award Rul e of
the Court' in accordance with Section 17 of the Arbitration Act. It
had al so been observed that Decree cannot be said to have been
passed ex-parte as it was with due notice to the appellant and that
on passing of the order according to Section 17 of the Arbitration
Act, the Court had become functus officio. It was al so found that
Award was rightly filed in H gh Court. The appellant then filed
appeal s before the Division Bench agai nst the order dated
23.4.1998 passed by the Single Judge. The Division Bench

di smissed the appeals repelling the objections that the H gh Court
could not entertain the matter and al so found that the appeal was
not nai ntai nabl e before the Division Bench agai nst the order of
Singl e judge of the H gh Court.

Conming to the question as to whether the arbitrators " could

file the award under Section 14 (2) of the Arbitration Act 1940 in
the H gh Court of Calcutta or not, it has been submtted on behalf
of the appellant that the subject-matter of arbitration viz. supplies,
have been nmade to Chitranjan Loconotive which is situate in

District of Asansol. Therefore, it was only appropriate for the
arbitrator to have filed the award . in the District Court of Asansol
A reference has again been nmade to the application dated 24.9.1997
noved before the Assistant District Judge, Asansol~ for directions
to the Arbitrators requiring themto file the award in original along
with all records and docunents within the tinme as nay be fixed by
the Court in Asansol. It has no where been indicated by the

appel | ant that the Court of Assistant District Judge, Asansol had
ever issued any notice on the aforesaid application or any direction
to the Arbitrators as prayed. On the other hand, the award was

undi sputedly filed in the H gh Court on 11.11.1997 in respect

wher eof notice was issued, which was received by the appellant

on 11.12.1997. Despite service of notice, the appellant did not
seemto have noved any application inform ng the High Court or

the respondents that they had al ready noved any applicati on before
Assistant District Judge, Asansol for a direction to the Arbitrators
to file the award in that Court or indicating any reservation about
filing of the award in the H gh Court.

Besi des the above, it is to be noticed that the Arbitrators

wer e appointed in pursuance of an order passed by the Hi gh Court
on the wit petitions filed by the respondents as a consequence
whereof the Arbitrators proceeded in the matter and finally
published the award. On two occasions earlier, the parties

i ncludi ng the appellant had approached the Hi gh Court only for
extension of time for nmaking the award. The orders were passed
by the High Court on 24,2,1997 and 28.7.1997 extending the tine
that is to say much before the appellant noved application in the
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Court of the Assistant District Judge, Asansol for a direction to the
Arbitrator to file the award in Asansol. |In the above

circunstances, it is too late in the day for the appellant to turn
around and say that that the H gh Court of Calcutta could not
entertain the filing of the award and to proceed with making it a
rule of the court. Needless to mention that Calcutta H gh Court
exercises its original civil jurisdiction as well. Therefore, perhaps
the appellant has not cone up with the case that there was any

i nherent lack of jurisdiction in the Hi gh Court of Calcutta to
entertain such suit or proceedings. As indicated earlier the
appel l ant itself had submitted to the jurisdiction of the H gh Court
whi |l e noving application for extension of time under Section 28 of
the Arbitration Act. W therefore do not find any fault in the
finding of the High Court negating the plea raised by the appell ant
that Arbitrators should have filed the Award in the Asansol courts
and not in the H gh Court.

We may next consider the nature of the application noved

by the appellant for recalling the order dated 27.1.1998 passed by
the | earned Single Judge of the Calcutta Hi gh Court. The
application dated February 24, 1998 does not indicate the provision
of law under which it was noved. The avernents made in the
application are to the effect that the appellant had received a notice
fromthe Registry of the H gh Court in the original civi
jurisdiction inform ng that January 21, 1998 was fixed in the case.
The case however, it /is stated, was fixed on 22.1.1998. The
counsel for the appellant renained inthe Court concerned

t hroughout the day but the matter was not taken up. The next date
fixed was January 27, 1998 on which date al so the counsel for the
appel  ant was present in Court up to 12 Noon whereafter he got
engaged in another Court. Therefore, he could not  be present at
the time when the case was call ed out and the order was passed by
the Court. The counsel for the appellant ~nade a nention about the
matter in the Court on 4.2.1998 and | ater noved an application in
that behalf stating that there was sufficient ground for not being
present at the time, the matter was called upon on 27.1.1998 and
ex- parte order was passed. The follow ng prayers were nmade in the
application:

a) The order dated 27th January 1998 passed ex-
parte may be recall ed;

b) Case may be restored to its file and may be
fixed for hearing as "Judgnent upon Award"

in suitable date which is convenient for your

| ordship so that the petitioner may take

necessary steps to challenge the Award;

c) Any ot her order or orders as your | ordships
may deem fit and proper"

It is submitted that it would be treated as an applicati on under
Oder | X, Rule 13 CP.C. in view of Section 41 of the Arbitration
Act which reads as under:

"41. Procedure and powers of the Court. Subject
to the provisions of this Act and of rul es nmade
t her eunder

(a) the provisions of the Code of Civi
Procedure, 1908, shall apply to al
proceedi ngs before the Court, and to al
appeal s, under this Act, and

(b) the Court shall have, for the purpose of, and
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inrelation to, arbitration proceedi ngs, the
same power of naking orders in respect of

any of the matters set out in the Second
Schedul e as it has for the purpose of, and in
rel ation to, any proceedi ngs before the Court:

Provided that nothing in clause (b) shall be taken to
prejudi ce any power which nay be vested in an
arbitrator or unpire for naking orders with respect to
any of such matters."

It is thus submitted that subject to the provisions of the
Arbitration Act, provisions of the Code of Cvil Procedure would
apply to all proceedings before the Court and the appeal s under
the Act. Even taking it to be so, the rival contention of the
Respondents is that no appeal will |ie against the order of the
Si ngl e Judge dated 23.4.1998 rejecting the application. Section 39
of the Arbitration Act enumerates the orders agai nst which al one
an appeal would |lie and agai nst no other order. Section 39 of the
Arbitrati'on Act 1940 reads as under

" 39. Appeal abl e orders. (1) An appeal shall lie
fromthe following orders passed under this Act (and
fromno others) to the Court authorised by |law to hear
appeal s fromoriginal decree of the Court passing the
orders: -

An order

(1) supersedi ng an arbitration

(ii) on an award stated inthe formof a specia
case;

(iii) nodi fyi ng or correcting an award;

(iv) filing or refusing to filean arbitration
agr eenent ;

(v) staying or refusing to stay |egal proceedings
where there is an arbitration agreenent;

(vi) setting aside or refusing to set aside an
awar d.

Provi ded that the provisions of this section shall not
apply to any order passed by a Small Cause Court.

(2) No second appeal shall |ie froman order
passed under this section but nothing in this
section shall affect or take away any right to
appeal to [the Supreme Court]".

We find that prohibition against appeal is provided in two ways

one where it is indicated that appeal would |ie against given orders
and fromno other orders and secondly under sub-section (2) of

Section 39 that no second appeal shall lie froman order passed in
appeal under Section 39 of the Arbitration Act. In the alternate, the
Appel l ants’ contention is that in any case a Letters Patent ~Appea
would Iie against the original orders of the Single Judge of the

Hi gh Court to a Division Bench. A nunber of decisions have been
relied upon by the | earned counsel for the parties in support of their
rival contentions.

Learned counsel for the Respondents has pl aced reliance

upon a decision reported in 1962 (2) S.C.R 551 Neeil kantha

Shi dramappa Ni ngashetti versus Kashi nath Somanna

Ni ngashetti and others. It is a decision by a Bench of Four

Judges. The parties knew about the filing of the award in the Court
and on the date fixed the case was adjourned for "the parties’ say to
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the arbitrator’s report”. No notice in witing was issued by the
Court of the filing of the award or objections thereto. The
objections were filed |l ate beyond the tinme prescribed by linmtation
The court nade the award rule of the Court. The plea which was

taken was that the period of limtation would start fromthe date of
service in witing of filing of the award. Such a contention was not
accepted by the court and it was held that notice in witing was not
necessary as the information to the parties of the award having

been filed and date adjourned for their say to the arbitrator’s report
was sufficient notice. It was held that award was not |iable to be set
asi de and no appeal was naintai nabl e under Section 39(1) (vi) of

the Arbitration Act. In State of West Bengal versus

Gourangal al Chatterjee 1993 (3) S.C.C. 1 the appeal under

Section 39 was held to be not nmintai nabl e agai nst an order

passed by the Single Judge appointing a new arbitrator since the

order was not covered under any of the clauses of Section 39 nor
even Letters Patent Appeal was held to be maintainable. In Union

of India versus Mhindra Supply Company 1962 (3) S.C. R

497, a decision by a Bench of Four. Judges, held that Section 39
applies to the appeals to superior courts as well as to intra-court
agai nst the decree passed in terms of the award but agai nst the

order passed in appeal, a Letters Patent Appeal was held to be
barred under sub-section (2) of Section 39 of the Arbitration Act
according to which ‘no second appeal |ies against an order passed
under Section 39(1) of ‘the Act. It was further held that in view of
the said provision, appeal under Section 100 CPC was al so

prohi bited. W, however, find that so far as this case is concerned,
it stands on a different footing since in the present case it is not a
further appeal or a second appeal but an appeal ' against an order
passed by the | earned Single Judge under Order I X Rule 13 CPC. It
woul d however be relevant for the purpose that restriction on

appeal under Section 39 of Arbitration Act shall be applicable to
appeal s under any provision of law, nay be CPC or Letters Patent.

So far the appellants are concerned they placed reliance on a

case reported in 1953 S.C. R 1028 National Sew ng Thread

Conpany Limted versus Janes Chadwick & Bros Ltd. It is a
decision by a Three Judge Bench. In this case the proceedings
related to the Trade Marks Act containing a provision of appeal to
the Hi gh Court under Section 76 (1) of the Act against an order of

the Registrar. It however contained no provision regarding
procedure to be followed by the H gh Court or as to whether the
order passed by the H gh Court was further appealable or not. It

was held that the High Court was to exercise the appellate power

in the same manner as it exercises its other appellate jurisdiction
and where such jurisdiction was exercised by a Single Judge, his

j udgrment was appeal abl e under clause 15 of the Letters Patent.

The Court relied upon (1913) A C. 546 quoting therefrom "Wen

a question is stated to be referred to established Court without nore
O dinary instance of the procedure of that court are to attach and
al so that any general right of appeal fromits decision |ike-w se
attaches.” It also refers to (1947) 74 |.A Page 264 quoting.

"Where a legal right is in dispute and the ordinary courts of the
country are seized of such dispute, the courts are governed by the
ordinary rules of procedure applicable there to and an appeal lies if
aut hori sed by such rules, notw thstanding that the I egal right
claimed arises under a special statute, which does not, in terns
confer a right of appeal”. In Union of India and others versus
Manager, Ms. Jain & Associates 2001 (3) SCC 277 it was held

that by virtue of Section 41 of the Arbitration Act, Oder |X of the
C.P.C. would be applicable and an application under Oder |X,

Rule 13 CPC would lie and delay could be condoned under

Section 5 of the Limtation Act in filing objections under Section
30 of the Arbitration Act. The refusal to condone the del ay
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amounts to refusal to set aside the award and the orders becone
appeal abl e under Section 39 (1)(vi) of the Act. A simlar view
was taken in Essar Constructions versus Ramakri shna Reddy

2000 (6) S.C. C. 94.

On behal f of the appellant, reliance has al so been placed in

Vinita M Khanol kar versus Pragna M Pai and others 1998 (1)

S.C.C. 500. In this case the Hi gh Court had passed an order in
exercise or its original jurisdiction under Section 6 of the Specific
Relief Act. An appeal filed before the Division Bench was held to
be mai ntai nabl e under C ause 15 of the Letters Patent as it was held
that such powers are vested in the H gh Courts of Madras, Bonbay

and Calcutta which are not whittled down by statutory provisions

of Section 6 (3) of the Specific Relief Act. 1t was observed that
power is in pursuance of Section 108 of the Govt. of India Act. It
is a decision by a Bench of two | earned Judges.

So far the question as to whether the order passed by the

| earned Si'ngl e Judge rejecting the application for recalling/setting
asi de ex ‘parte order dated 27.1.1998 is concerned, it cannot be
treated as an order refusing to set aside the award. This position
woul d stand covered by the decision in the case of Neeil kant ha

Shi dramappa Ningashetti (supra) as it has been held if there was

no objection before the court for setting aside the award, no
guestion of refusal to'set it aside could arise. Hence no appea

under Section 39(1)(vi) of the Arbitration Act would be

mai nt ai nabl e.  The ground of chall enge of the award was that the
limtation to file the objection was to run with effect fromthe date
of service of a witten notice for filing of the objection which
contention was repelled by the Bench consisting of four Hon' ble
Judges hol di ng that the know edge of the appellant  of the award
havi ng been filed and tinme allowed to file objections was

sufficient notice. |In the present case also it is to be found that no
objections to the award had been filed despite due notice and nor
even subsequently while counsel is said to have been attending
the court on two dates fixed in thecase. |In this view of the matter
it woul d not be necessary to go.into other aspect of the matter or
the view taken in sonme other cases as referred to i'n the earlier part
of the judgnent. Some cases, a reference of which has been nmade
earlier relate to the question of maintainability of a second appea
in Letters Patent against the appellate order passed under Section
39 (1) of the Arbitration Act as in the case of Mhindra Supply
Conpany (supra) where the Bench of four Hon’ ble Judges held

that in view of clause (2) of Section 39 of the Arbitration Act, an
appeal against an appellate order under the Letters Patent was not
mai nt ai nable. The restriction to appeal contained under sub-sec.
(2) of Section 39 was applicable to Letters Patent. So restriction
contai ned under sub-sec.(1) of Sec.39 of Arbitration Act shall also
be applicabl e.

The question which thus renmains to be considered is as to

whet her an order passed on an application naking the prayer |ike
one which could be referable to Oder I X, Rule 13 CPC woul d be
appeal abl e or not. Such an application could be made by virtue of
Section 41 of the Arbitration Act. An order under Oder | X Rule
13 CPC is appeal abl e under Order 43, clause (c) read with Section
104 CPC. In the case of National Sewi ng Thread Co. Ltd.

(supra), a decision by a Bench of Three Hon’ bl e Judges, the matter
related to Trade Marks Act Section 76(1) of which provided for an
appeal against a decision of the Registrar under the Act to the Hi gh
Court but no further provision in regard to the procedure to be
appl i ed was nade. An appeal against the order of the Registrar
was decided by a | earned Single Judge of the Hi gh Court against
which a Letters Patent Appeal was filed which was held to be

mai nt ai nabl e even t hough no such provision of further appeal was
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made under the Trade Marks Act. As indicated earlier the Court in
the above-noted case has relied upon certain decision and held as
fol | ows:

"Though the facts of the cases |aying down the above
rule were not exactly simlar to the facts of the
present case, the principle enunciated therein is one
of general application and has an apposite application
to the facts and circunstances of the present case.
Section 76 the Trade Marks Act confers a right of
appeal to the High Court and says nothing nore

about it. That being so, the H gh Court being seized
at such of the appellate jurisdiction conferred by
section 76 it has to exercise jurisdiction in the sane
manner as it exercises “its other appellate jurisdiction
and when such jurisdictionis exercised by a Single
Judge, his judgment becones subject to appeal under

cl ause /15 of the Letters Patent there being nothing to
the contrary in the Trade Marks Act™

In view of what has been held above ~a Court while exercising
power by virtue of Section 41 of the Arbitration Act shall have al
other related powers of the ordinary civil court subject to the
constraints contained in the special Act itself. Normally, an
appeal woul d be nmintainable but there are two constrains as

provi ded under the Special Act, nanely, it should not be a second
appeal as provided under sub-section (2) of Section 39 of the Act
whi ch position is also clear in the case of Mhindra Supply
Conpany (supra) where it was held that the second appeal under
Section 100 CPC or under the Letters Patent agai nst an appellate
order was barred by virtue of sub-section (2) of Section 39. Here
we find that there is yet another constraint as provided under sub-
section (1) of Section 39 of the Arbitration Act itself and it is
enphatic too when it says that appeal shall |ie against the orders
indicated in the provision and fromno other order. | Section 41 of
the Arbitration Act nakes the provisions of CPC applicable

subject to the provisions of the Arbitration Act and the rules
franed thereunder. Therefore, the nature of an order agai nst

whi ch an appeal may lie must conformto the nature of 'the order

as enurer ated under sub-section (1) of Section 39 of the
Arbitration Act. If it does not ampunt to such an order as
enuner at ed under sub-section (1) of Section -39, the prohibition as
contained in this sub-section "(against no other order") itself,
woul d becone operative, subject to which al one provisions of

CPC apply under Section 41 of the Act. |In the facts of the present
case we find that an order refusing to recall an order passed by the
court will not anmount to refusal to set aside the award under cl ause

(vi) of sub-section (1) of Section 39 of the Arbitration Act as no
objections to set aside the award have ever been filed 'with or

wi t hout application for condonation of delay, challenging the

award. Admittedly, the appellant did not file any appeal against

the order dated 27.1.1998. |In these circunstances and in view of

the provisions of the Arbitration Act, the decision in the case of
Nati onal Sewi ng Thread Co. Ltd. (supra) shall also not be

applicable as in the Trade Marks Act with which the court was
dealing, did not have any provision |ike the one contained in sub-
section (1) of Section 39 of the Arbitration Act restricting the right
of appeal only in respect of certain nature of orders and

prohi biting appeal against any other order whatsoever. Therefore,
in the case of National Sewing Thread Co. Ltd. (supra) it was

hel d that where a provision for appeal was nade under Section 76

(1) of the Trade Marks Act to the H gh Court, wi th nothing nore,

the other provisions relating to exercise of that jurisdiction by the
Hi gh Court would be applicable. The case of National Sew ng

Thread Co. Ltd. (supra) is thus based on different provisions and
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is clearly distinguishable. The case in hand is covered by the
decisions in the cases of Neeil kantha (supra) and Mohi ndra
Supply Co. both decided by Bench of four Judges which do not
seemto have been noticed in other judgnents.

In view of the discussion held above, we find no force in the

appeal s and they are dismssed. There would however be no order
as to costs.

(Brijesh Kumar)

April 01, 2002




