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ACT:

I ndian Penal Code, 1860: Section 304-B (As inserted by Act
43 of 1986)--Scope and object of--Dowy death-Death occuring
prior to insertion of Section 304-B Section 304-B held
prospective and consequently inapplicable--1t contains a
substantive provision creating a new of fence and, does not
nerely effect a procedural change for trial of ‘pre-existing
substanti ve of fence.

I ndi an Evi dence Act, 1872: Section 113-B. Presunption as
to dowy death--Section 113-B contains rule of evidence to
prove the of fence of dowy death.

Dowy Prohibition Act, 1961: Purpose of.

Constitution of India, 1950: Article 20(1) Protection
agai nst conviction for a new offence created subsequent to
the commi ssion of offence.

HEADNOTE

Appel l ant’ s daughter was married to respondent No. 2 on
15.12.1984. She died on 13.8.1986. The appellant filed a
crimnal conp-. laint against the respondents viz. daugh-
ter’s husband and his relatives for an of fence under section
498-A, triable by a Magistrate of First Class, ’'read wth
section 34 of the Indian Penal Code, 1860 alleging that his
daughter’s death was unnatural resulting fromtorture by her
husband and his relatives. By Act No. 43 of 1986, the Indian
Penal Code was anmended and Section 304-B, offence of /dowy
death, was inserted in the Code w.e.f. 19.11.1986. Since the
newWly inserted offence of dowy death was triable. by a
Court of Session, the appellant flied an application before
the Magistrate for conmtting the case to the Caurt-of
Session for trial of offence under section 304-B. 'The
Magi strate dism ssed his application by holding that the
amendnment being prospective was inapplicable’to the case
because the death had occurred prior to the anmendnent.
Thereafter the appellant filed an application in the Hi gh
Court for a direction to Conmt the case of dowy death to
the Court of Session. The High Court also dismssed his
application by holding that since the offence was comitted
prior to the date of insertion of section
813
304-B, the section was not applicable to the case. In appea
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to this Court on the question whether section 304-B of the
I ndian Penal Code was applicable to a case of dowy death
where the death has occurred prior to the insertion of
Section 304-B, it was contended on behalf of the appellant
that section 304-B of the Indian Penal Code does not create
a new of fence and contains nmerely a rule of evidence.

Di sm ssing the appeal, this Court,

HELD: 1. The offence of dowy death punishable under
section 304-B of the Indian Penal Code is a new offence
inserted in the code with effect from.19.11.1986 when Act
No. 43 of 1986 came into force The said offence is punisha-
ble with a m ni num sentence of seven years which may extend
to life inprisonnent and is triable by Court of Session. The
correspondi ng anendnents nmade by Act No. 43 of 1986 in the
Code of Crinminal Procedure and the Indian Evidence Act
relate to the trial and proof of the offence. Section 498-A
inserted in the Indian Penal - Code by the Crimnal Law
(Second” Amendnent) Act, 1983 is an offence triable by a
Magi strate of the First Class and is punishable with inpris-
onnent flor-a termwhich nay extend to three years in addi-
tion to fine. The offence of dowy death punishable under
section 304-B provides for a nmore stringent offence than
section 498-A Section 304-is a substantive provision creat-
ing a new offence and not nerely a provision effecting a
change in procedure for trial of a pre-existing substanative
of fence. The rul e of ‘evidence to prove the offence of dowy
death is contained in section 113-B of the I'ndian Evidence
Act providing for presunption as to dowy death which was a
si mul t aneous amendnent made in the I ndian Evidence Act for
proving ’'the offence of dowery death. The fact that the
I ndi an Evi dence Act was so anended sinul taneously with the
insertion of section 304-B in the Indian Penal code by the
same Amendnent Act is another pointer in-this direction
There fore, it cannot be held that section 304-B. does not
create a new of fence and contains nerely a rule of evidence.
[818D F, 819C- D]

2. The respondents are being tried in the Court of WMagis-
trate of .the First Cass for the offence puni shabl e / under
section 498-A which was in the statute book on the date of
death of Appellant’s daughter Their trial and punishnment for
the of fence of dowy death provided in section 304-B of the
I ndi an Penal Code 'with the mninum sentence of seven years’

i mprisonment for an act done by themprior to creation of
the new of fence of dowy death would clearly deny to them
the protection afforded by clause (1) of Article 20 of the
Constitution. Accord ingly, the view taken by the Hi-gh Court
that the respondents cannot be

814

tried and punished for the offence provided in section 304-B
of the |Indian Penal Code which is a new offence created
subsequent to the commission of the offence attributed to
the respondents does not suffer fromany infirmty. | [818E

G 819E]

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
5330f 1991.

From the Judgnent and Order dated 10.1. 1989 of the
Gujarat Hi gh Court in Mscellaneous Criminal Application No.
32 of 1989.

H S. Zaveri for the Appellant.

Dushayant Dave, Ashish Verma and Anip Sachthey. for the

Respondent s.
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The Judgrment of the Court was delivered by

VERMA, J. Petitioner’s daughter Chhaya Was narried to
Respondent No. 2 Satish on5. 12. 1984 and they started
living together in their marital hone at Bagasara. On 13.8.
1986, Chhaya died at Bagasara. The petitioner and his wife
got sone vague information about their daughter Chhaya and
went to Bagasara, the sane day but were unable to neet or
see their daughter who had died. The petitioner suspected
that their daughter’s death was unnatural resulting from
torture by her husband and his relatives. The petitioner
filed a crimnal conplaint agai nst Respondent Nos. 2 to 5,
who are the husband, his parents and sister which was trans-
ferred to the Court of. Judicial Mugistrate First Class at
Dhari and registered as Criminal Case No. 382 of 1988 for an
of fence under section 498-A read with section 34 |.P.C. The
petitioner filed an application for conmitting the case to
the Court of Session for trial for .an offencepunishable
under section 304-B | .P.C. which was inserted in the |ndian
Penal ' Code by Act No. 43 of 1986 w.e.f. 19.11.1986. On
29.11.1988,  the Learned Magistrate disnissed the petition-
er’'s application holding that this amendnent being prospec-
tive was inapplicable to a death which occurred on
13.8.1986, prior to the amendment. Aggrieved by this order,
the petitioner noved an application (Msc. Crimnal Applica-
tion No. 32 of 1989) in the H gh Court of GQujarat .for a
direction to commt this case of dowy death to 'the Court
of Session since an 'of fence puni sh-abl e under section 304-B
is triable by the Court of Session.’ By the inpugned order
dated January 10, 1989, the Hi gh Court has dism ssed that
application. Hence this special leave petition.

815
Leave i s granted.

The point arising for our decision is the applicability
of section 304-B of the Indian Penal Code to the | present
case where the death alleged to be a dowy death occurred
prior to insertion of section 304-Bin the |Indian Pena
Code. This is the only ground on which the. appellant clainms
trial of the case in the Court of Session

The reason.given by the Hi gh Court to support its view
is that the offence was committed prior to the date  of
insertion of section 304-B in the Indian Penal Code on
account of which the section can have no application to the
present case. None of the courts bel ow. has examined the
applicability .of any other pre-existing nore stringent
provision even if section 304-B does not apply. As such
affirmation of the view that section 304-B does not apply,
will not preclude the appellant fromcontending that any
other nore stringent provision is attracted on the accusa-
tion made. If that point is raised, the courts below wll
have to decide the same on nerits on the basis of accusation
made. It is in this background that the point raised by the
appel l ant regarding applicability of section 304-B is decid-
ed by us..

Section 304-B and the cognate provisions are neant for
eradication of the social evil of dowy which has been the
bane of Indian society 'and continues unabated in spite of
emani ci pati on of wormen and the wonen’s |iberation novenent.
This all prevading malady in our society has only a few
| ucky exception in spite of equal treatnent and opportunity
to boys and girls for education and career. Society contin-
ues to perpetuate the difference between themfor the pur-
pose of marriage and it is this distinction which makes the
dowy system thrive. Even though for eradication of this
social evil, effective steps can be taken by the society
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itself and the social sanctions of the community can be nore
deterrent, yet legal sanctions in the formof its .prohibi-
tion and punishnent are sonme steps in that direction. The
Dowy Prohibition Act, 1961 was enacted for this purpsoe.
The Report of the Joint Conmittee of Parliament quoted the
observations of Jawaharlal Nehru to indicate the role of
legislation in dealing with the social evil as under
" Legislation .cannot by itself normally solve
deep-rooted social problenms, One has to ap-
proach themin other ways too, but |egislation
is necessary and essential, so that it my
gi ve that push and have that educative factor
as well as the legal sanctions behind it which
help public —opinion to be given a certain
shape. "
816
The enactment” of Dowy Prohibition Act, 1961 in its
original formwas found inadequate. Experience shows that
the demand of dowy and the node of its recovery takes
different. forms to achieve the same result and various
i ndi rect and sophi sticated nethods are being used to ’'avoid
| eaving any evidence of the offence. Simlarly, the conse-
guences of non-fulfilnment of the demand of dowy nmeted out
to the unfortunate bride takes different forms to avoid any
apparent causal connection between the demand of dowy and
its prejudicial effect on the bride. Thi's experience has |ed
to several other legislative measures - in -the continuing
battle to conbat this evil.

The Crimnal Law (Second Anendnent) Act, 1983 (No. 45 of
1983) was an act further to amend the Indi anPenal Code, the
Code of Criminal Procedure, 1973 and the |ndian  Evidence
Act, 1872. Section 498-A was inserted in the Indian Pena
Code and correspondi ng anendnents were made in the Code of
Crim nal Procedure which included section 198A .therein and
also inserted section 113Ain the Indian Evidence Act,.
1872. Thereafter, the Dowy Prohibition (Amendment) @ Act,
1986 (No. 43 of 1986) was enacted further to anmend the Dowy
Prohibition .Act, 1961 and to nmake certain .necessary
changes in the Indian Penal Code, the Code of Crinina
Procedure, 1973 and the Indian Evi dence Act, 1872.

Two of the salient features of the Dowy Prohibition
(Amendrent) Act, 1986 (No. 43 of 1986) stated in the State-
nment of Objects and Reasons of the Bill are as under

"(e) Ofences under the Act are
proposed to be nade non-bail abl e.
"(g) A new offence of "dowy death"
is proposed to be included in the Indian Pena
Code and the necessary consequential anend-
ments in the Code of Crimnal Procedure, /1973
and in the Indian Evi dence Act, 1872 have al so
been proposed."
Accordingly by section 7 of the Amendnent Act, section 8 of
the Dowry’ Prohibition” Act, 1961 was anended to make every
O fence under this Act non-bailable while continuing it to
be non-conpoundable. By sections 10, 11 and 12, anendnents
were made in the Indian Penal Code, Code of Criminal Proce-
dure, 1973 and the Indian’ Evidence Act, 1872, as part of
the same schene as foll ows:
817
"10. In the Indian Penal Code, after,
section 304-A, the followi ng section shall be
i nserted, nanrely:
'304-B. Dowy death. (1) Wuere the
death of a wonan is caused by any burns or
bodily injury or occurs otherw se then under
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normal circunmstances within seven years of her
marriage and it is shown that .soon before her
death she was subjected to cruelty or harass-
ment by her husband or any relative of her
husband for, O in connection with, any demand
for dowy such death shall be <called "dowy
deat h", and such husband or relative shall be
deened to have caused her death.

Expl anati on- For the purposes of this
sub-section, ,’dowy". shall have the sane
meaning as in section 2 of the Dowy Prohibi-
tion Act, 196 1 (28 of 1961).

(2) Whoever comits dowy death shal
be puni shed with inprisonnment for a term which
shall not be less than seven years but which
may extend to inprisonnment for

"11. In.the Code of Criminal Proce-
dure, 1973, in the First Schedule after the
entries relating to section 304-A, the foll ow
ing entries shall be inserted, nanely:

Section O fence Punishment COgnizabl e Bail able or By what

or non- non- bai | - Court
cogni zable able tribale
1 2 3 4 5 6
"304-B ' Dowy I'mpri'son- Ditto Non- Court of
deat h ment of not bai labl e ' Session."
| esS' than
seven years but which may extend to inprisonnent for life.

"12. In the Indian Evidence Act, 1872, after
section

818

113-A, the follow ng section-shall be' insert-
ed, nanely: -

"11. 3-B. Presunption as to dowy
deat h. -When the question is whether a person
has commtted the dowy death of a woman and
it is shown that soon before her 'death. such
worman has been subjected by such . person to
cruelty O harassment for, or -in connecting
with, any demand for dowy, the Court shal
presune that such person had caused the dowy
deat h.

Expl anati on. - For the purpose of this
section’', "dowy death" shall have the sane
nmeaning as in section 304-B of the Indian
Penal Code (45 of 1860)."

It is clear fromthe above historical background  that
the of fence of dowy death punishabl e under section 304-B of
the Indian Penal Code is a new offence inserted in the
Indian Penal Code with effect from 19.11.1986 when Act No.
43 of 1986 cane into force. The offence under section | 304-B
is punishable with a mni num sentence of seven years which
may extend to life inprisonnent and is triable by Court - of
Session. The correspondi ng anmendnents nade in the Code  of
Crimnal Procedure and the Indian Evidence Act relate to the
trial and proof of the offence. Section 498; A inserted in
the Indian Penal Code by the Crimnal Law (Second
Amendnent ) Act, 1983 (Act No. 46 of 1983) is an offence
triable by a Magistrate of the First Class and is punishable
with inprisonnent for a termwhich may extend to three years
in addition to fine. It is for the offence punishable under
section 498-A which was in the statute book on the date of
death of Chhaya that the respondents are being tried in the
Court of Magistrate of the First Cass. The of fence punisha-
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ble wunder section 304-B, known as. dowy death, was a new
of fence created with effect .from 19.11.1986 by insertion of
the provision in the Indian Penal Code providing for a nore
stringent offence’ than section 498-A. Section 304-B is a
substantive provision creating a new offence and not nerely
a provision effecting a, change in procedure for trial of a
pre-existing substantive offence. Acceptance of the appel-
lant’ s contention would ambunt to holding that the respond-
ents can be tried and punished for the offence of dowy
death provided in section 304-B of the Indian Penal Code
with the mni mum sentence of seven years’ inprisonment for
an act done by themprior to creation of the new of fence of
dowry death. In our opinion, this would clearly deny to them
the protection afforded by clause (1) of Article 20 of the
Constitution which reads as under:
819
"20.. Protection in respect of con-
viction for offences. --(1) No person shall be
convicted of any offence except for violation
of the lawin force at the time of the conm s-
sion of the act charged as an offence, 'nor be
subjected to a penalty greater than that which
m ght have been inflicted under the law in
force at the time of the conm ssion of the
of fence. 7

" In our opinion ,. the protection given by Article
20(1) is a conplete answer to the appellant’s contention
The contention ’of learned counsel ' for the appellant that
section 304-B inserted in the Indian Penal Code does not
create a new of fence and’ contains nmerely a rule of evidence
is untenable. The rul e of evidence to prove the offence of
dowry death is contained in section 113-B of the Indian
Evi dence Act providing for presunption as to dowy death
which was a sinultaneous’ amendnment nmade in the Indian
Evi dence Act for proving the offence of dowy death. The
fact that the Indian Evidence Act was so anended simultane-
ously with the insertion of section 304-B in the Indian
Penal ° Code by the sane Amendnment. Act is’ another pointer in
this direction. This contention is, therefore, rejected.

In follows that the view taken by the H gh Court that
the respondents cannot be tried and puni shed for the offence
provided in section 304-B of the Indian Penal Code which is
a new offence created subsequent 'to the conm ssion of the
of fence attributed to the respondents does not suffer from
any infirmty. However, as earlier indicated, in case the
accusation against the respondents discl oses conmi ssion of
any other nore stringent pre-existing offence by the re-
spondents than section 498-A of the Indian Penal Code, the
appel lant would be entitled to raise that question and the
Court will then consider and decide it on that basis. No
such argunent havi ng been advanced before us or any of the
courts below so far, the sane does not arise for considera-
tion in the present proceeding. Wth these observations, the
appeal is dismssed.

T.N A Appeal di s-
m ssed.
820




