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ACT:

I ncome-tax Act, 1961, ss. 297 and 298- Conmi ssi oner isSsuing
notice of revision of assessnent under s. 33B of the income-
tax Act, 1922 - whether such ' proceedings covered by the
expr essi on " proceedings for the assessment” in S.
297(2)(a)-S. 6 Ceneral C auses Act, 1897-Effect of s. | 298
and the Income-tax (Renoval of Difficulties) Oders, 1962-
Validity of.

HEADNOTE
The appel | ant received a notice on January 24, 1963 from the
Conmi ssioner of Inconme-tax, West Bengal, initiating a

revision under s. 33B of the Inconme-tax Act, 1922, of her
assessnments for the years 1952-53 to 1960-61. The appel l'ant
thereupon filed a petition in the H gh Court tinder Art. 226
of the Constitution praying that the notice be quashed and
the respondent restrained fromgiving effect to it. A
singl e Bench of the Hi gh Court dism ssed the petition and in
appeal to a Division Bench was al so di sm ssed.

it was contended on behalf of the appellant (i) that the
I ncome-tax Act, 1922, having been repealed by the  Act of
1961 which canme into force on April 1, 1962 the respondent
had no power, authority or jurisdiction to initiate the
proceedi ngs under s. 33B of the 1922 Act; (ii) that s. 6 of
the CGeneral O auses Act, 1897, did not authorise the initia-
tion of the proceedings i nasmuch as no steps were taken in
respect thereof while the 1922 Act was in force; (iii) that
s. 298 of the 1961 Act was void; and in any event, the
powers under the section.. under which the Governnent
promul gated the Income-tax (Renoval of Difficulties) Order
1962, clause 4 of which purported to cover a case like the
present one, can be exercised only in respect of the matters
dealt with in s. 297 of that Act which does not deal wth
proceedi ngs tinder s. 33B of the 1922 Act.

HELD : (i) The proceedings initiated by the respondent were
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valid as they were covered by the expression " proceedings
for the .assessnent of that person" in Clause (a) of s.
297(2) of the 1961 Act. [841E; 846B]

The word "assessnent" can bear a very conprehensi ve meani ng;
it can conprehend the whol e procedure for ascertaining and
i mposing liability upon the tax-payer. There was nothing in
the context of s. 297 which required the expr essi on
"procedure for the assessnent" to be given a narrower
neaning. S. 297 is neant to provide as far as possible for
all contingencies which nmay arise out of the repeal of the
1922 Act. [845A-C

Conmi ssi oner of Income-tax, Bonmbay v. Khenchand Randas, 6
I.T.R 414 at p. 423; A N Lakshman Shenoy v. Incone-tax
Oficer, Ernakulum 34 |.T.R 275 at p. 291; C. A Abraham
v. Incone-tax officer, Kottayam 41 |I.T.R 425 at pp. 429-
430; Commi ssioner of 1 ncometax v. Bhikaji Dadabhai & Co., 42
I.T.R 123 at p. 127; Conm ssioner of Income-tax v. Patiala
Cenent Co. Ltd., 32 1.T.R 333; Bhailal AmMn & Scns Ltd. .
R P. Dalal, 24 1. T.R 229, referred to.

8 314

(ii)S. 6 of the General O auses Act would not apply because
s. 297(2) evidences an intention to the contrary by
providing for many nmatters, sone in accord with what Wuld
have been the result under s. 6 and sonme contrary to such a
result. [846A]

Union of India V. Madan Gopal Kabra, 25 |.T.R 58, referred
to.

(iii)Section 298 'of the 1961 Act'is valid and the
present case was covered by cl. 4 of the Inconme-tax (Renobva
of Difficulties) Order, 1962.[846 C D

Jalan Trading Conpany  (Priveite) Ltd. “v. M1l Mazdoor
junior, [1966] 11 L.L.J. 546; Conm ssioner of |Inconme-tax V.
Dewan Bahadur Rangopal MIlls, 41 I-T.R 280 and  Pandit
Banarsi Das Bhanot v. State of Madhya Pradesh, 9 S.T.C 388,
referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal —No. 1421 of

1966.

Appeal fromthe judgnment and order dated Decenber 8, 1964 of

the Calcutta H gh Court in Appeal fromOiginal Oder No.

281 of 1963.

Debi Pal, R K. Chaudhuri and B. P. Maheshwari, for the

appel l ant and the Intervener. ,

D. Narsaraju and R N. Sachthey, for respondents Nos. I

and 2.

The Judgrment of the Court was delivered by

Sikri, J. On January 24, 1963, the Conmi ssioner of | ncone-

tax, West Bengal, sent the following notice “to St

Kal awati Harl al ka, appellant before us, hereinafter referred

to as the assessee
"Sub : Incone-tax assessnents of 1952-53 to
1960- 61. Assessnment s erroneous and
prejudicial to the interests of revenue-
Revi si on of assessnents under Section 33B of
the |Indian Incone-tax Act 1922 proposal for-
Noti ce regarding.
On calling for and exam ning the records of
your case for the assessnent years 1952-53,
1953-54, 1954-55, 1955-56, 1956-57, 1957-58,
1958-59, 1959-60 and 1960-61 and ot her
connected records, | consider that the orders
of assessnent passed by the Income-tax Oficer
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"D Ward, Howrah, on 7th February, 1961, are
erroneous in so far as they are prejudicial to
the interests of revenue for the follow ng
reasons anongst others.
2.Enquiries made have revealed that no
busi ness as alleged was carried on from the
address declared in the returns. Also the
said Incone-tax O ficer was not justified in
accepting the initial capital, the acquisition
and
835
sale of jewellery, the income from business,
gift made by you etc. without any enquiry or
evi dence what soever.
3.1, therefore, propose to pass such
orders ~thereon  as the circunstances of the
cases justify after giving you an opportunity
of © bei ng heard under the powers vested in ne
under Section 33B of the |Income-tax Act, 1922.
The  cases w1 be heard at 11 a.m on 1st
February, 1963 at ny above office when you are
requested to produce the necessary evidence in
support -~ of your contentions. ohjections in
witing acconpani ed by necessary evidence, if
any, 'recei ved on or before the appointnent for
personal hearing will also be duly considered.
Pl ease note that no adjournnent of the hearing
will be granted.”
The assessee on ‘February 1, 1963, protested to t he
Conmi ssi oner agai nst the issue of the notice and stated that
the said notice was absolutely bad in law, illegal ‘and voi d.
On the sane date the assessee filed an application under
Art. 226 of the Constitution in the High Court at Calcutta,
inter alia praying that the said notice, dated January 24,
1963, be quashed or set aside and the Comm ssioner of
Income-tax be restrained fromgiving effect to the said
noti ce. The petition was beard by Banerjee, J., and three
poi nts were urged before him
(1) That the Income-tax Act, 1922-hereinafter referred to
as the 1922 Act-having been repeal ed by | ncone-tax Act, 1961
-hereinafter referred to as the 1961 Act-which cane into
force on April 1, 1962, the Comm ssioner of Income-tax  had
no power, authority or jurisdiction to initiate t he
proceedi ngs under s. 33B of the 1922 Act;
(2)Section 6 of the General C auses Act in-no way autho-
rises the initiation of the said proceedi ngs inasnuch as no
steps were taken in respect thereof when the 1922 Act was in
force and/or prior to its repeal; and
(3) The powers wunder s. 298 of the 1961 Act can . only /be
exercised in respect of the matters dealt with by s. 297 of
the 1961 Act which does not deal with proceedings tinder s.
33B of the 1922 Act.
In order to appreciate the grounds and the findings of the
| earned Judge, it s necessary to set out the relevant
statutory provisions.
"S. 33B (1922 Act). Power of Comm ssioner to
revise Inconme-tax Officer's orders.-(1) The
Conmi ssioner my call for and examine the
record of any
83 6
proceedi ng under this Act and if he considers
that any order passed therein by the Incone-
tax Oficer is erroneous in so far as it is
prejudicial to the interests of the revenue,
he may, after giving the assessee an opportu-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 13

nity of being heard and after nmaking or
causing to be nade such enquiry as he deens
necessary, pass such order thereon as the

circunstances of the case justify, including
an order enhancing or nodifying the assess-
nment , or cancelling the assessnent and

directing a fresh assessnent.

(2) No order shall be nade under sub-section
(1)

(a) to revise an order of re-assessnment made
under

the provisions of section 34; or

(b)after the expiry of two years from the
dat e of t he or der sought to be
revised..........

"S. 297 (1961 Act). Repeals and savings. (1)
The 1ndian Incone-tax Act 11 of 1922, s
hereby repeal ed.

(2) Notwi thstanding the repeal of the Indian
| ncone-t ax Act, 11 of 1922 (hereinafter
referred to as the repeal ed Act), -

(a)where a return of incone has been filed
before ‘the comrencenent of this Act by any
person for any assessnent  year, proceedings
for /the assessnent of that person for that
year may be taken and continued as if this Act
had not been passed,;

(b)where a return of incone is filed after the
commencenent of this Act otherwise than in
pur suance of a notice under section 34 of the
repeal ed Act by any person for the assessnent
year ending on the 31st day of WMarch, 1962, or
any earlier year, the assessnment ‘of that

per son for that year shall be nmade in
accordance w th the procedure specified in
this Act;

(c)any proceedi ng pending on the conmmencenent
of this Act before any incone-tax authority,
the appellate tribunal or any court, by way of
appeal , reference or revision shal | be
continued and disposed of as if this Act had
not been passed;

(dywhere in respect of any assessnent year
after the year ending on the 3l1lst day  of
Mar ch, 1940, -

(i)a notice under section 34 of the repealed
Act had been issued before the commencenent of
this Act,

the proceedings in pursuance of 'such notice
may be continued and disposed of as if/ this
Act had not been passed;

ii) any income chargeable to tax had 'escaped
assessment wi t hin the neaning of t hat
expression in section 147 and no proceedings
under section 34 of the repealed Act _in
respect of any such inconme are pending at the
comencenment of this Act, a notice under
section 148 nmay, subject to the provisions
contained in section 149, or section 150, be
issued wth respect to that assessnment year
and all the provisions of this Act shall apply
accordi ngly;

(e)section 23A of the repealed Act shal
conti nue

to haveef fect in rel ation to t he
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assessnment of any com

pany orits sharehol ders for the assessnent
year ending

on the 31st day of March, 1962, or any earlier
year, and the provisions of the repealed Act
shall apply to all matters arising out of such
assessment as fully and effectually as if this
Act had not been passed;

(f)any proceeding for the inposition of a
penalty in respect of any assessment conpl eted
before the 1st day of April, 1962, may be
initiated and any such penalty may be i nposed
as if this Act had not been passed;

(g)any proceeding for the inposition of a
penalty in respect of any assessnent for the
year ending on the 31st day of Mrch, 1962, or
any -earlier year, which is conpleted on or
after the 1st day of April, 1962, may be
initiated and any such penalty may be inposed
under this Act;

(h)any el ection or declaration nade or option
exerci sed - by an assessee under any provision
of the repealed Act and in force immediately
before the commencenent of this Act shall be
deened to have been an el ection or declaration
nade or option exerci sed under t he
correspondi ng provi sionof this Act;

(i) where, in respect of any assessnent
conpl et ed before the conmencenent of this Act,
a refund falls dueafter such commencenent or
default is nade-after such commencenent in the
paynment of any sum due under _such conpleted
assessment, the provisions of this Act
relating to interest payable by the Centra
Government on refunds and interest payable by
the assessee for default shall apply;

83 8

(i) any sumpayable by way of incone-tax,
supertax, interest, penalty or otherw se under
the repealed Act may be recovered under this
Act, but wthout prejudice to any action
already taken for the recovery of such - sum
under the repeal ed Act;

(k)any agreenent entered into, appointnent
nmade, approval given, recognition granted,
direction, instruction, notification, order or
rul e i ssued wunder any provision of t he
repeal ed Act shall, so far as it is not incon-
sistent wth the corresponding provision of
this Act, be deened to have been entered into,
nmade, granted, given or issued under the
correspondi ng provision aforesaid and @ shal
continue in force accordingly;

(1)any notification issued under subsection
(I.) of section 60 of the repealed Act and in
force. immedi ately before the commencenent of

this Act shall, to the extent to which
provi sion has not been made under this Act,
continue in force wuntil rescinded by the

Central Covernment;

(mwhere the period prescribed for any
application, appeal, reference or revision
under the repealed Act had expired on or
before the commencenent of this Act, nothing
in the Act shall be construed as enabling any
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such appl i cati on, appeal , ref erence or
revision to be made under this Act by reason
only of the fact that a | onger period therefor
is prescribed or provision is nade for
extension of tine in suitable cases by the
appropriate authority.”

"S. 298(1961 Act). Power to renove
difficulties. (1) If any difficulty arises in
giving effect to the provisions of this Act,
the Central Governnment may, by general or
special order, do anything not inconsistent
wi th such provisions which appears to it to be
necessary or expeditious for the purpose of
renoving the difficulty.

(2)In particular, and without prejudice to the
generality of the foregoing power, any such
order may provide for the adaptations or
nodi ficati ons subject to which the repealed
Act shall apply in relation to the assessnent
for the assessnent year ending on the 31st day
of March, 1962, or any earlier year."

"S. 6. (The General -C auses Act).

VWere this Act, or any (Central Act) or
Regul ati on made after the comencenent of this
Act, 'repeal s any

39
enactment hitherto made or hereafter to be
made,  ‘then, unless a different i ntention

appears, the repeal shall not............
In exercise of the powers conferred under s. . 298, the
Central Government issued the Inconme-tax (Renoval of
Difficulties) Oder, 1962, which was published in the
Gazette of India on August 8, 1962. ~Causes 2, 3 and 4 of
the said order read as foll ows
"2. Registration and refund proceedings to be
regarded as part of Assessnment Proceedings: -
For the purposes of clauses (a) and’ (hb) of
sub- section (2) of section 297 of the |ncone-
tax Act, 1961 (43 of 1961) (hereinafter
referred to as the repealing Act), proceedings
relating to registration of a firmor a claim
for refund of tax shall be regarded as a part
of the proceedings for the assessnment of the
person concerned for the rel evant assessnent
year.
3. Compl etion of assessnents in cases  covered
by section 297 (2) (b) of the repealing Act.In
cases covered by clause (b) of sub-section (2)
of section 297 of the repealing Act. the
assessnments shall be nade, inter alia, in
accordance with the procedure specified in the
foll owi ng sections of the repealing Act, in so
far as they may be relevant for this purpose;
Sections 131 to 136, 140 to 146, 1.53 [except
sub - section (2) and clause (iii) of ‘sub-
section (3)] 156 to 158. 185. 187 to 189, 282
to 284 and 288.
4. Appeal . reference or revision
proceedi ngs in respect of orders passed under
the repealed Act.-( | Proceedings by way of
the first or subsequent appeals, reference or
revision in respect of any order nmde under
the Indian Inconme-tax Act, 1922 (11 of 1922)
(hereinafter referred to as the repealed Act)
shall be instituted and di sposed of as if the
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repeal i ng Act had not been passed.

(2) Any such proceedings instituted under the
repealing Act after the 31st day of March
1962, and before the date of this Oder shal
be deened to have been instituted under the
repeal ed Act and shalt be disposed of as if
the repealing Act had not been passed,;
Provided that if any such proceedi ng has been
di sposed of before the (late of this Oder
under any provision of the repealing Act, it
shal | be deenmed to have been di sposed of under
the correspondi ng provision of

L9Sup. A /67- 10

8 40

the repeated Act and any appeal, reference or
revision in- respect of the proceeding so
di sposed of shall be instituted and disposed
of as if the repealing Act had not been

passed. "
The | earned Judge hel d that the expression "proceedings for
the assessnent” in s. 297 (2) (a) of the 1961 Act had a

conpr ehensi ve nmeani ng and i ncluded proceedi ngs under s. 33A
or s. 33B of the 1922 Act. He also held that clauses (c)
and (d) of s. 297(2) of the 1961 Act mnust be deened to have
been enacted by way of abundant caution. In view of his
findings, he did not consider it necessary to determn ne
whether s. 6 of the General C auses Act saved the power
under s. 33B of the 1922 Act, but lie observed
"If it had been necessary so to do, | would
have no hesitation in holding that such power
woul d be saved under Section 6 clauses (c) and
(e) of the General O auses Act, there being no
indication to the contrary in the repealing
Act of 1961."
He accordingly dism ssed the petition.
The assessee appeal ed and the Division Bench dismssed the
appeal . The Division Bench cane to the conclusion that
"the. provision for assessnment are contained in Chapter |V
of the Act of 1922 and section 33B finds place in this
Chapter and the expression "proceedings for the assessment”
i ndi cates that any of the proceedings relating to assessnent
as contenplated in Chapter IV can be initiated and continued
under clause (a) of subsection (2) of section 297 including
the proceeding by way of Revision under section 33B of the,

Act." The Division Bench repelled the contention of the
assessee that cl. (c) affected the scope of cl. (it). It
concluded that cls. (d) and (f) had been inserted by way of
abundant caution. It also repelled the contention that cl

(4) of the Incone-tax (Renoval of Difficulties) Oder, 1962,
was bad, and observed that "what clause (4) has done is
sinply to nake explicit what was inplicit in clause (a) and
it is with the object of renoving the doubt or difficulty,
if any, existing in respect of the construction of ' clause
(a) of section 297(2) that a specific provision like clause
(4) was introduced in the Renoval of Difficulties Order." In
view of these conclusions the Division Bench felt that "it
is not necessary to express any definite opinion on the
poi nt whet her section 6 of the CGeneral C auses Act 1897, is
avail abl e for the purpose of interpreting the provisions of
the Act of 1961." In the result the appeal before the
Division Bench failed and was dism ssed. The assessee
having obtained a certificate of fitness under Art. 133 of
the Constitution, the appeal is now before us.

841

The Ilearned counsel for the assessee contends that the
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expression "proceedings for the assessnment” ins. 297 (2)
(a) of the 1961 Act neant original proceedings for the
assessment of a person and not appellate or revisiona
proceedi ngs. He says that Parlianment has left the question
of appeal and revision to be determ ned by the.application
of s. 6 of the General C auses Act. He further says that
the word "assessnent" has not been used in its w de sense
because Parlianent has provided for the inposition of
penalty in cls. (f) and (g), which ordinarily falls wthin
the wi de sense of "assessnent".
It has also provided for what is to happen to pending
proceedings in cl. (c). He urges that the Hi gh Court erred
in holding that these subcl auses had been added by way of
abundant cauti on.
The Ilearned counsel for the respondent, M. S. T. Desai
conends that s. 297 (2) (a) is conmprehensive in its scope
and anpliude to include any proceedi ngs under s. 33B of the
1922 Act. de further says that 's. 6 of the General C auses
Act will apply of the extent there is no contrary intention
in s. 297 (2) of the 1961 Act. He finally contends that
even if there is any doubt regarding the scope of cl. (a) it
is renoved by the, Renpval of Difficulties Order issued
under s. 298.
It seens to us that the H gh Court is right in holding that
297 (2) (a) of the 1961 Act includes wth its scope a
proceedi ng under s. 33B of the 1922 Act.” There is no doubt
that the word 'assessnent"” does have subject to the context
a very w de nmeaning. The Privy Council in Conm ssioner of
I ncome Tax, Bonbay wv. Khenthand Randas(|) observed:
"In order to answer them it is essential to
bear in mnd the method prescribed by the Act
maki ng an assessnment to tax, using ‘the word
assessment in its conprehensive sense as
including the whole procedure for inposing
liability upon thetax payer."
In A. N Lakshman- Shenoy v. I ncome-t ax
O ficer, Ernakulamthis Court held
"Now the question is in what sense’ has the
word "assessnent" been used in section’ 13(1)
of the Finance Act, 1950. Two - circunstances
may be noticed at once.  The long title says
that the Finance Act, 1950, is an Act to give
effect to the financial proposals of the
Central Governnent for the year beginning  on
April 1, 1950, and in section 13(1) the
collocation of the words is "levy, assessment
and col | ection of income-
(1) 6 I.T.R 414 at p.423.
(2) 3 1.T.R 275 at p. 291
842
tax". In our opi ni on, bot h t hese
circunstances point towards a conprehensive
meani ng; for it could not have been i ntended,
as part of the proposal of the Centra
Gover nnent , that those whose incone had
totally escaped assessnment should be |Iliable
but those who had been under-assessed should
go scot free. W can see nothing in the words
of the section which would justify such a
distinction; we say this quite apart from the
ar gunent t hat section 13(1) shoul d be
interpreted in consonance with the financia
agreenment entered into between the Rajpramukh
and the President, an argunent to which we
shal | presently advert. Mor eover, t he
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collocation of the words, "levy, assessnent,
and collection" indicates that what is nmeant
is the entire process by which the tax is
ascertai ned, denanded and realised."

In C. A Abraham . I ncome-tax O ficer
Kottayan(1) this Court observed

"A review of the provisions of Chapter IV of
the Act sufficiently discloses that the word
"assessnent” has been used in its w dest
connotation in that Chapter. The title of the
chapter is "Deductions and Assessnent". The
section which deals with assessnment nerely as
conputation  of incone is section 23; but
several sections deal not with conputation of
i ncone, but deternination of liability,
machinery for —inmposing liability and the
procedure in that behalf. Section 18A deals
wi-t h advance paynent of tax and inposition of
penal ties for failure to carry out the
provisions therein. Section 23A deals with
power to assess individual nenbers of certain
conpani es -~ on the incone deened to have been
distributed as dividend, section 23B deals
with ‘assessment in case of departure from
taxable “territories, section 24B deals wth
collection of tax out of ‘the estate of
deceased persons, section 25 deals with
assessment in case of discontinued business,
section 25A with assessment after partition of
H ndu undivi ded famlies and sections 29, 31
33 and 35 deal with the issue of demand
notices and the filing of appeals and for
revi ewi ng assessnent and section 34 deals with
assessment of incones which have escaped
assessment. The expression "assessnent"”  used
in these sections isnot used nerely in the
sense of conputation of income and there is in
our judgnent no ground for holding that ' when
by section 44, it is declared  that t he
partners or nenbers of the association shal
be jointly and severally liable to assessnent.
it is only intended to declare the

(I 41 1.T.R 425 -,it pp. 429-430.

843

l[iability to computation of incone under
section 23 and not to the application of the
procedure for declaration and inposition of
t ax liability and the machi nery for
enf orcenent thereof."

In Conmi ssioner of Incone-tax v. Bhikaji Dadabhai & Co. (1)
this Court quoted with approval the observations “regarding

t he word

assessnent” in Abrahamv. Incone-tax O ficer(-).

In Commi ssioner of Income-tax v. Paiiala Cenment Co. Ltd.(
a simlar question arose. The question was whether under s.

13 of the
assessnent s
| ncone-t ax

Fi nance Act, 1950, the appeals in respect  of
for 1949-50 woul d be governed 'by the Patiala
Act, 2001, or by the Indian Inconme-tax Act. We

may here set out s. 13 of the Finance Act, 1950 :

"I'f immediately before the 1st day of April

1950, there is in force in any Part B State
other than Janmmu and Kashmr or Manipur

Tripura or Vindhya Pradesh or in the nerged
territory of Cooch-Behar any law relating to
i ncome-tax or super-tax or tax on profits of
busi ness, that |aw shall cease to have effect
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except for the purposes of the | evy,
assessnment and col lection of incone-tax and
super -t ax in respect of any period not

i ncluded in the previous year for the purposes
of assessnent under the Indian |Income-tax Act,
1922 (XI of 1922) for the year ending on 31st
day of March, 1951, or for any subsequent
year, or, as the case may be, the Ilevy,
assessnent and collection of the tax on
profits of business for any char geabl e
accounting period ending on or before the 31st
day of March, 1949."
This Court held that it i's the provisions of the Patiala Act
2001 that applied. No point was raised that in any event
the Patiala Act having ceased to have effect, the provisions
dealing with appeals were not concerned wth the |evy,
assessnment an( col l'ection of incone-tax.
In Bhailal Amn & Sons Ltd. v. R P. Dalal(1) the Bonbay
H gh Court (Chagla, C.J., & Shah J.), interpreting s. 7 of
the Taxation Laws (Extension to Merged States and Arendnent)
Act (LXVI'l _of 1949) the relevant portion of which is in the
followi ng terns
"7. (1) 1f, imrediately before the 26th day of
August, 1949, there was in force in any of the
nerged States any law relating to incone-tax,
super-tax, or business profits tax, that [|aw
shall cease to have effect
(1)42 I.T.R 123 at p. 127.
(3)321.T.R 333.
(2) 41 1. T.R 425
(4) 24 1. T.R 229

844

except for the purposes  of t he | evy,
assessment and col | ectionof inconme-tax, and
super -t ax in respect ~of any period not

i ncluded in the previous year for the purposes
of assessnment under ‘the Indian Incone-tax Act,
1922, as extended to that State by Section 3,
or, as the case may be,, the levy, ~ assessnent
and col I ection of business profits tax for any
chargeabl e accounting wperiod ending on _or
before the 31st day of March, 1948, and for

any purposes connected wth such | evy,
assessment or collection..........
observed

"It is wurged by M. Palkiwalla for t he
petitioners that the words "l evy, ~assessnent
and collection® do not include a right of
appeal against the assessnment order and the
Baroda |aw did not continue to apply "to any
rights of appeal that the petitioners m ght
have had in respect of the order of
assessment . In the first instance this
argunent appears to me to be a perfectly
futile argunent, because, if | were induced to
take such a view of the section it would | eave
the petitioners without any right of appeal at
all. If the Baroda Act ceases to apply and
obvi ously the Indian Act does not apply to the
assessnments of accounting years prior to the
accounting year 1948-49, there is no right of
appeal; and the petitioners could not have
gone to the Tribunal at all, for there is no
other section or sections which confer any
right of appeal under the Indian Income-tax
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certain

Act, in respect of assessnents made under the

Baroda Act. But, apart from this, in ny
opinion the words "for the purposes of |evy,
assessment and collection of i ncomet ax"

i nclude all procedure for the |evy, assessnent
and col l ection of income-tax, for without the
procedure there can be no | evy, assessnment or
col l ection; and t aki ng in particul ar
"assessnent” with which we are concerned on
this petition the assessnent is not fina
until all renmedies by way of appeals which are
given by the Act are exhausted. This view is
enphasi zed '\ by the concluding, words of sub-
section (1) - which are "for any purposes in
connection wth such levy, assessment and
collection." There can in any event be no
doubt that the  procedure for assessment
i ncludi ng rights of appeal are included in the
wor ds- " pur poses connected with assessnent.” In
ny -~ opinion. therefore. the true construction
of sub-section (1) of section 7 is that the
Baroda  Act continues to apply to t he
assessnments of the petitioners even as regards
the right of apeal which was given under that
Act to the Huzur Adal at."

84 5

I nD

It is.quite clear fromthe authorities cited
above  that the word .assessnent” can bear a
very conprehensive neaning; it-can conprehend
the whole procedure for —ascertaining and
inmposing liability wuponthe tax-payer. I's
there then any thing inthe context of s. 297
which conmpels us to giveto the expression
"procedure for the assessment” the narrower
meani ng suggested by the | earned counsel for
the appellant ?.In our view, the answer to

this question nust be in the negative: It
seens to us that s. 297 is neant to provide as
far as possible for all - contingencies which

may arise out of the repeal of the 1922 Act.”’
It deals with pendi ng appeals, revisions, etc.
It deals with Don- conpl et ed assessnents
pending at the commencenent of the 1961 Act
and assessments to be nmade after t he
comencement of the 1961 Act as a result of
returns of incone filed after the conmmencenent
of the 1961 Act. Then in cl. (d) it deals
with assessnents in respect of escaped incone;
in cls. (f) & (g) it deals wth 1levy of
penalties; «cl. (h) continues the effect of
el ections or declarations made under the 1922
Act; cl. (i) deals with refunds; cl. (i) deals
with recovery; cl. (k) deals generally wth
all agreements, notifications, orders issued
under the 1922 Act; cl. (1) continues the
notifications issued under s. 60(1) of the
1922 Act and «cl. (in) guards against the
application of a longer period of Ilinmitation
prescribed under the 1961 Act

applications, appeals, etc. It is hardly
believable in this context that Parliament did
not think of appeals and revisions in respect
of assessnent orders already made or which it

to
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had authorised to be made under cl. (a) of s.
297(2).
The | earned counsel for the appellant subnits
that Parliament had s. 6 of the Genera
Clauses Act in view, and therefore no express
provision was nade, dealing with appeals and
revisions, etc. In our view, s. 6 of the
General C auses Act would not apply because s.
297(2) evidences an intention to the contrary.
In Union of India v. Mudan GCopal Kabra(l)
while interpreting s. 13 of the Finance Act,
1950, already extracted above, this
Court observed at p. 68
"Nor can Section 6 of the General C auses Act,
1897, serve to keep alive the liability to pay
tax on the income of the year 1949-50 assumi ng
it to have accrued under the repeated State
law, for a "different intention" clearly
appears in Sections 2 and 13° of the Finance
Act read together 'as indicated above."
It is true that whether a different intention appears or not
nmust depend on the | anguage and content of s. 297(2). It
seens to us, however, that by providing for so many natters
mentioned above, sone in accord with what would have been
the result under
1) 25 1. T.R 58.
846
S. 6 of tile General C auses Act and sone contrary to what
woul d been the result under s. 6, Parlianent. has clearly
evi denced an intention to the contrary.
If s. 6 of the General Clauses Act is out of the way, there
is no doubt that Parlianent should not be credited with the
intention of not providing for appeal's and revisions, etc.

agai nst the assessment orders made under the 1922 Act. In
this context, we must ( give the expression "proceedings for
the assessnent of that person ™ in-cl. (a) of s. 297(2) a

very conprehensi ve the-neani ng
At any rate, if the Incone Tax  (Renobval of Difliculties
Order, .1962, is valid, para 4 of the said order clearly
covers the present case and would give jurisdictionto the
Conmi ssioner to issue the inmpugned notice.
Relying on Jalan Trading Conpany (Private) Ltd. v. MII
Madoor Union(1l) thel earned counsel for the appellant ~urges
that s. 298 is void. In our view, the present case 1is
covered by the decision of thisCourt in Conm ssioner of
I ncome-tax v.Dewan Bahadur Rangopal MIIS (2 ) where a
simlar order the Taxation Laws (Part B States) (Renoval of
Difficulties) Order, 1950, nade under s. 12 of the Finance
Act, 1950, was upheld. Section 12 read as follows :
"I'f any difficulty arises in giving effect to
the provisions of any of the Acts, ‘rules or
orders extended by section 3 or section|l | to
any State or nerged territory, the Centra
CGovernment may, by order, make such provision,
or give such direction, as appears to it to
be necessary for renoving the difficulty."
S. K. Das, J., speaking for the Court
observed at p. 288
"Furthernmore, the true scope and effect of
section 12
seens to be that it is for the Centra
Gover nirent to determine if any difficulty of
the nature indicated in the section has
arisen and then to make such order, or give
such direction, as appears to it to be
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necessary to renove the difficulty.
Par | i anent has left the matter to t he
executi ve; "but that does not make t he

notification of 1956 bad. In Pandit Banars
Das Bhanot v. State of Madhya Pradehs(3) we
said at p. 435 : "Now, the authorities are
clear that it is not unconstitutional for the
legislature to leave it to the executive to
deternmine details relating to the working of
taxation laws, such as the selection of
persons on whomthe tax is to be laid, the
rates at which it is to be charged in respect
of different classes of goods, and the like."
W are, therefore
(1)[1966] 11 L.L..J. 546.
(3)9 S.T.C. 388.
(2) 41 1. TR 28).
847
of the view that the notification of 1956 was
validly nade under section 12 and is not ultra
vires the powers conferred on the Centra
CGovernment by that section.”
It is true that in that case the attack was on the
notification and, not onthe section itself, but it seenms to
its that the ratio/even by the Court is appropriate to cover
the validity of the section
itself. Furthernore, the terns of s. 37 of the Payment of
Bonus Act, 1965 are different and the Bonus Act is not a
taxing | aw.
In the result the appeal fails and is ~dismissed wth
costs.
R K P.S. Appeal di sm ssed.
848




