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ACT:

Capital Expenditure and Revenue Expenditure, test of-
Contribution made by the assessee towards the construction
of dam and later 'on contributing 1/3rd cost  towards the
| ayi ng down of the road in the area around the factory under
a Sugarcane Devel opnent. Scheme, ‘whet her capital expenditure
and hence deductible expenditure wunder s. 10(2)(xv) of the
I ndi an | ncome Tax Act, 1922.

HEADNOTE:

The appellant, assessee is (a private |imted conpany
carrying on business of manufacture and sale of crysta
sugar in a factory situated in Pilibhit in the State of
Uttar Pradesh. During the accounting year ending 30th
Sept enmber, 1955, the assessee contributed a sum of Rs.
22,332 towards the construction of Deoni damMjhal a Road at
the request of the Collector and a further sum of Rs:
50,000, being 1/3rd share of the cost of construction of
roads in the area around its factory under a Sugar- Cane
Devel opnent Scheme, to the State of Uttar Pradesh. These two
sums were claimed by the assessee as deducti bl e expenditure
under s. 10(2)(xv) of the Indian Income Tax Act, 1922 in its
return for the assessnment year 1956-57, but disall owed by
the Incone Tax Oficer. Having lost in appeal before the
Revenue Authorities and in reference before the Hi.gh Court,
the appellant cane up in appeal by certificate.

Allowi ng the appeal in part, the Court
N

HELD : (1) An expenditure incurred by an assessee can
qualify for deduction under s. 10(2)(xv) of +the Indian
I ncome-tax Act, 1922 only if it is incurred wholly and
exclusively for purpose of his business, but even if it
fulfils this requirenent, it is not enough, it must further
be of revenue as distinct fromcapital expenditure. [526 C

(2) The test laid dowmn in Atherton’s case for treating
an item of expenditure as capital expenditure is not of
uni versal application and it nust yield where there are
special circunmstances leading to a contrary conclusion. If
the advantage consists nmerely in facilitating the assessee’s
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busi ness operations or enabling the managenent and conduct
of the assessee’s business to be carried on nore profitably
while leaving the fixed capital untouched, the expenditure
woul d be on revenue account, even though the advantage may
endure for an indefinite future. Further, in cases of this
ki nd, where the question is whether a particular expenditure
incurred by an assessee is on capital account or revenue
account, the decision nust ultimately depend on the facts of
each case. No two cases are alike and quite often enphasis
on one aspect or the other may tilt the balance in favour of
capital expenditure or revenue expenditure. [527 F, 528 C
530 (]

Conmi ssi oner of Taxes v. Nohanga Consolidated Copper
M nes Ltd., [1965] 58 |ITR 241; Enmpire Jute Co. Ltd. wv.
C.1.T. [1980] 3 SCR, applied.
524

British Insulated and Helsby Cables Ltd. v. Atherton;
10 Tax Cases 155 p. 189; expl ai ned.

(3) I'n the instant case : (i) The amount of Rs. 22,332
was rightly disallowed as deductible expenditure under s.
10(2) (xv) of the Act. The anpbunt was apparently contributed
by the assessee without any |egal obligation to do so purely
as an act of good citizenship and it could not be said to
have been 1|aid down wholly and exclusively for the purpose
of the business of the assessee; and (ii) So far as the
expenditure of the sumof Rs. 50,000 is concerned it was in
the nature of revenue expenditure laid out wholly and
exclusively for the purpose of the assessee’s business and
was, therefore, allowable as a deduction under s. 10(2)(xv)
of the Act. [526 F, 531 A

Lakshm ji Sugar MIlls Co. P. Ltd. v. . CI.T.: 82 I.T.R
736; Distinguished.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 298 of
1973.

Fromthe Judgnment and Order dated 28-7-1971 of the
Al'l ahabad Hi gh Court in Incone Tax Ref. No. 335/66.

J. P. Goyal and S. K Jain for the Appellant.

D. V. Patel, J. Ramanurthy and M ss A. Subhashini for
t he Respondent.

The Judgrment of the Court was delivered by

BHAGWMATI, J.-The dispute in this appeal by certificate
relates to two itens of expenditure incurred by the assessee
during the assessment year 1956-57 for which the rel evant
accounting year was the year ending on 30th Septenber, 1955.
The assessee is a private limted conpany <carrying on
busi ness of nanufacture and sale of «crystal sugar 'in a
factory situated in Pilibhit in the State of Utar Pradesh.
In the year 1952-53, a damwas constructed by the State of
Uttar Pradesh at a place called Deoni and a road Deoni. Dam
Maj hala was constructed connecting the Deoni Dam wth
Maj hala. It seens that the Col |l ector requested the assessee
to make sone contribution towards the construction of the
Deoni Dam and the Deoni Dam Maj hala Road and pursuant to
this request of the Collector, the assessee contributed a
sum of Rs. 22,332 during the accounting year ending 30th
Sept enmber, 1955. The assessee al so contributed a sum of Rs.
50,000 to the State of Utar Pradesh during the sane
accounting year towards neeting the cost of construction of
roads in the area around its factory under a Sugarcane
Devel opnent Schenme pronoted by the Uttar Pradesh Government
as part of the Second Five Year Plan. It was provi ded under
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the Sugarcane Devel opnment Schenme that one third of the cost
of construction of roads would be nmet by the Centra
Governnent, one third
525
by the State Government and the remaining one third by Sugar
factories and sugarcane growers and it was under this schene
that the sumof Rs. 50,000 was contributed by the assessee.
In the course of its assessment to Incone-tax for the
assessment year 1956-57, the assessee claimed to deduct
these two anounts of Rs. 22,332 and Rs. 50,000 as deducti bl e
expendi ture under Section 10(2)(xv) of the Indian | ncone-tax
Act, 1922. The Inconme-tax O ficer disallowed the claimfor
deduction on the ground that the expenditure incurred was of
capital nature and was not allowable as a deduction under
Section 10(2)(xv). The assessee preferred an appeal to the
Appel | ate Assistant Conmissioner but the appeal failed and
this led to the filing of a further appeal before the
Tri bunal. The appeal was heard by a Bench of two nenmbers of
the Tribunal ~-and there was a difference of opinion between
them The Judicial Menber took the view that the expenditure
of both the anmpunts of Rs. 22,332 and Rs. 50,000 was in the
nature of revenue expenditureand was therefore all owabl e as
a deduction, while the Accountant Menber held that this
expenditure was on capital account and could not be allowed
as revenue expenditure. Since there was a difference of
opi nion between the two nenbers, the question which forned
the subject matter of di fference was referred for
consideration to a third nenber. The third nmenber did not go
into the question whether the expenditure incurred by the
assessee was in the nature of capital or revenue expenditure
but took a totally different Iine and held ‘that the
contributions were nade by the assessee as a good citizen
just as any other person would and it could not be said that
the expenditure was |aid out wholly and exclusively for the
pur pose of the business of the assessee. The third menmber in
this view agreed wth the conclusion reached by the
Accountant Menber and held that ‘both the anobunts’  of Rs.
22,332 and Rs. 50,000 were not -allowable as deductible
expendi ture under Section 10(2)(xv). The appeal of the
assessee was accordingly rejected by the Tribunal so far as
this point was concerned. The assessee thereupon sought a
reference to the H gh Court and on the application of the
assessee, the follow ng question of |aw was referred for the
opi nion of the Hi gh Court
"Whether on the facts and circunstances of the

case the sums of Rs. 22,332 and Rs. 50,000 were

admi ssi bl e deduction in computing the taxable profits

and gains of the conpani es business."
The Hi gh Court observed "that on the finding recorded by the
third menber of the Tribunal and on the view expressed by
the Accountant Menber". the expenditure could not be said to
have been incurred by the assessee in the ordinary course of
its business and it could not be "classified as revenue
expendi ture on the ground of comrercia
526
expedi ency". The view taken by the High Court was that since
"the expenditure was not related to the business activity of
the assessee as such, the Tribunal was justified in
concluding that it was not wholly and exclusively |aid out
for the business and that the deduction claimed by the
assessee therefore did not cone within the anbit of Section
10(2)(xv)". The Hi gh Court accordingly answered the question
referred to it in favour of the revenue and against the
assessee. The assessee thereupon preferred to present appea
in this Court after obtaining the necessary certificate from
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the Hi gh Court.

Now an expenditure incurred by an assessee can qualify
for deduction under Section 10(2)(xv) only if it is incurred
whol |y and exclusively for the purpose of his business, but
even if it fulfils this requirenent, it is not enough it
must further be of revenue as distinct fromcapital nature.
Two questions therefore arise for <consideration in the
present appeal : one is whether the suns of Rs. 22,332 and
Rs. 50, 000 contributed by t he assessee repr esent ed
expendi ture incurred wholly and exclusively for the purposes
of the business of the assessee and the other is whether
this expenditure was in_ the nature of capital or revenue
expenditure. So far the first item of expenditure of Rs.
22,332 is concerned, the case does not present any
difficulty at all, because it was comopn ground between the
parties that this anpunt ~was contributed by the assessee
long after the Deoni Dam and the Deoni Dam Maj hal a Road were
constructed and there is absolutely nothing to show that the
contribution of thi's anount had anything to do with the
busi ness 'of © the assessee or that the construction of the
Deoni Dam _or the Deoni Dam Majhala  Road was in any way
advant ageous to the assessee’s business. The anobunt of Rs.
22,332 was apparently contributed by the assessee without
any legal obligation to do so, purely as an act of good
citizenship, and it could not be said to have been | aid out
whol Iy and exclusively for the purpose of the business of
the assessee. The expenditure of the amount of Rs. 22,332
was therefore rightly disallowed as deductible expenditure
under section 10(2)(xv).

But the position is different when we cone to the
second item of expenditure of Rs. 50,000. There the assessee
is clearly on firnmer ground. The amunt of Rs. 50,000 was
contributed by the assessee under the Sugar-cane Devel opnent
Schene towards neeting the cost of construction of roads in
the area around the factory. Now there can be no doubt that
the construction of roads in the area around the factory was
consi derably advantageous to the  business of the assessee,
because it facilitated the running of its notor vehicles for
transportation of sugar cane SO necessary for its
manuf acturing activity. It is not as if the amount of Rs.
50, 000 was contributed by the assessee generally
527
for the purpose of <construction of roads in the State of
Uttar Pradesh, but it was for the construction of roads in
the area around the factory that the contribution was nmade
and it cannot be disputed that if the roads are constructed
around the factory area, they would facilitate the transport
of sugarcane to the factory and the flow of manufactured
sugar out of the factory. The construction of the roads was
therefore clearly and indubitably connected with the
busi ness activity of the assessee and it is difficult to
resist the conclusion that the amunt of Rs. 50,000
contributed by the assessee towards neeting the cost of
construction of the roads under the Sugarcane Devel opnent
Schene was laid out wholly and exclusively for the purpose
of the business of the assessee. This concl usion was indeed
not seriously disputed on behalf of the Revenue but the
principal contention urged on its behalf was that the
expenditure of the amount of Rs. 50,000 incurred by the
assessee was in the nature of capital expenditure, since it
was incurred for the purpose of bringing into existence an
advantage for the enduring benefit of the assessee’s
busi ness. The argunent of the Revenue was that the newy
constructed roads though not belonging to the assessee
brought to the assessee an enduring advantage for the
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benefit of its business and the expenditure incurred by it
was therefore in the nature of capital expenditure. The
Revenue relied on the celebrated test laid dowmn by Lord Cave
L.C. in British Insulated and Hel sby Cables Ltd. v. Atherson
where the learned Law Lord stated "Wen an expenditure is
made, not only once and for all, but with a view to bringing
into exi stence an asset or an advantage for the enduring
benefit of a trade, there is very good reason (in the
absence of special circunstances leading to an opposite
conclusion) for treating such an expenditure as properly
attributable not to revenue but to capital". This test
enunci ated by Lord Cave L.C is wundoubtedly a well known
test for di stingui shing between capital and revenue
expenditure, but it nust be renenbered that this test is not
of universal application and, as the parenthetical clause
shows, it must yield where there are special circunstances
leading to a contrary conclusion. The non-universality of
this test  was enphasised by Lord Radcliffe in Conm ssioner
of Taxes ~/v. Nohanga Consol i dated Copper M nes Ltd.(2) where
the |l earned” Law Lord said in his highly felicitous |anguage
that it would be nisleading to suppose that in all cases
securing a benefit for ~the business would be prim facie
capital expenditure "so long as the benefit is not so
transitory as to have to endurance at all". It was also
pointed out by this Court in Enmpire Jute Co. Ltd. v.

528

C.1.T. that "there nay be cases where expenditure, even if
incurred for obtaining advantage of enduring benefit, my,
nonet hel ess, be on revenue account and the test of enduring
benefit may break down. It is not every advantage of
enduri ng nature acquired by an assessee that brings the case
within the principle laid down in this test. Wat is
material to consider is the nature ~of the advantage in a
comercial sense and it is only wherethe advantage is in
the capital field that the expenditure woul d be disall owabl e
on an application of this test.” If the advantage consists
nerely in facilitating the assessee’s business operations or
enabl i ng managenent and conduct - of the assessee’s busi ness
to be carried on nore efficiently or nore profitably while
leaving the fixed capital untouched, the expenditure would
be on revenue account, even though the advantage nmay endure
for an indefinite future.

Now it is clear on the facts of the present case that
by spending the anbunt of Rs. 50,000, the assessee di d not
acquire any asset of an enduring nature.- The roads which
were constructed around the factory with the help of the
amount of Rs. 50,000 contributed by the assessee bel onged to
the Government of Uttar Pradesh and not to ‘the assessee.
Moreover, it was only a part of the cost of construction of
these roads that was contributed by the assessee, /since
under the Sugarcane Devel opnent Schene, one third of the
cost of construction was to be borne by the 'Centra
CGovernment, one third by the State Government and only the
remaining one third was to be divided between the sugarcane
factories and sugar cane growers. These r oads wer e
undoubt edl y advantageous to the business of the assessee as
they facilitated the transport of sugarcane to the factory
and the outflow of manufactured of sugar fromthe factory to
the market centres. There can be no doubt that the
construction of these roads facilitated the business
operations of the assessee and enabled the nanagenent and
conduct of the assessee’s business to be carried on nore
efficiently and profitably. It is no doubt true that the
advant age secured for the business of the assessee was of a
long duration in as rmuch as it would last so long as the
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roads continued to be in motorable condition, but it was not
an advantage in the capital field, because no tangible or
i ntangi bl e asset was acquired by the assessee nor was there
any addition to or expansion of the profit maki ng apparatus
of the assessee. The anpbunt of Rs. 50,000 was contributed by
the assessee for the purpose of facilitating the conduct of
the business of the assessee and nmaeking it nore efficient
and profitable and it was clearly an expenditure on revenue
account .
529

It was pointed out by Lord Radcliffe in conm ssioner of
Taxes v. Not hanga Consolidated Copper Mnes Ltd. (supra)
that "in considering allocation of expenditure between the
capital and incone accounts, it is alnost unavoidable to
argue from analogy."  There are always cases falling
i ndi sputably on one or the other side of the line and it is
a famliar argunent in tax courts that the case under review
bears close analogy to a case falling on the right side of
the line ‘and must, therefore, decide in the same manner. If
we apply thi's method, the case closest to the present one is
that in Lakshmji Sugar MIlls Co. P. Ltd. v. C1.T.(1) The
facts of this case were very simlar to the facts of the
present case. The assessee in this case was also a linmted
conpany carrying on business of manufacture and sale of
sugar in the State of ‘Utar Pradesh and it paid to the Cane
Devel opnent Council /certain amounts by way of contribution
for the construction and devel opnent of = roads between
sugar cane produci ng ‘centres and the sugar factory of the
assessee and the question arose whether this expenditure was
al l owabl e as revenue expenditure wunder S. - 10(2)(xv). No
doubt, in this case, there was a statutory obligation under
which the amount in question was contributed by the
assessee, but this Court did not rest its decision on the
ci rcunmst ance that the expenditure was incurred ' under
statutory obligation. This Court analysed the object and
pur pose of the expenditure and its true nature and hel d that
it was of a revenue and not capital nature. Thi's Court
observed : "In the present case, apart fromthe el enent of
conpul sion, the roads which were constructed and devel oped
were not the property of the assessee nor is-it the case of
the revenue that the entire cost of developnment” of those
roads was defrayed by the assessee. It only nmade certain
contribution for road devel opnent between the various cane
produci ng centres and the mlls. The apparent object and
purpose was to facilitate the running of its motor vehicles
or other neans enployed for transportation of sugarcane to
the factory. Fromthe business point of view and on a fair
appreci ation of the whole situation the assessee consi dered
that the devel opnment of the roads in question could greatly
facilitate the transportation of sugarcane. This was
essential for the benefit of its business which- was of
manuf acturing sugar in which the main raw naterial
admttedly consisted of sugarcane. These facts would bring
it wwthin the second part of the principle nmentioned before,
nanely, that the expenditure was incurred for running-the
business or working it with a viewto produce the profits
wi thout the assessee getting any advantage of an enduring
benefit to itself. (Enphasis supplied) These observations
are directly applicable in the present case and we nust hold
on the anal ogy of
530
this decision that the anpbunt of Rs. 50,000 was contri buted
by the assessee "for running the business or working it with
a view to produce the profits without the assessee getting
any advantage of an enduring benefit to itself". This
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decision fully supports the view that the expenditure of the
amount of Rs. 50,000 incurred by the assessee was on revenue
account .

We nust also refer to the decision of this Court in
Travancore- Cochin Chemicals Ltd. v. C1.T. (Supra) on which
strong reliance was placed on behalf of the Revenue. The
facts of this case are undoubtedly to sonme extent conparable
with the facts of the present case. But ultinmately in cases
of this kind, where the question is whether a particular
expenditure incurred by an assessee is on capital account or
revenue account, the decision nust ultimtely depend on the
facts of each case. No two cases are alike and quite often
enphasis on one aspect or the other may tilt the balance in
favour of capital expenditure or revenue expenditure. This
Court in fact in the course of its judgnent in Travancore-
Cochin Chemicals Ltd.'s case (supra) distinguished the
decision in Lakshmji Sugar MIlls" case (supra) on the
ground that "on'the facts of 'that case, this court was
sati sfied that™ the devel opnent” of the roads was neant for
facilitating the carrying on of the assessee’s business.
Lakshmji-Sugar MIls' case is quite different on facts from
the one before us and must be confined to the peculiar facts
of that case.” W would neke the same observation in regard
to the decision in Travancore-Cochin Chem cals’ case (supra)
and say that deci sion nust be confined to the peculiar
facts of that case, / because Lakshmji ~ Sugar MIlIls’ case
(supra) admittedly bears a closer analogy to the present
case than the Travancore-Cochin Chenicals’ case and if at
all we apply the method of arguing by anal ogy, the decision
in Lakshmji Sugar MIls case (supra) nust be regarded as
af fording us greater guidance-in the decision in the present
case then the decision in Travancore-Cochin Chenicals’ case
(supra). Mdreover, we find that the parenthetical clause in
the test fornulated by Lord Cave  L.C.in Antherton’'s case
(supra) was not brought to the attention of this Court in
Travancor e-Cochin Chemicals’ case with the result that this
Court was persuaded to apply that test as if it/ were an
absolute and wuniversal test regardless of the question
applicable in all cases irrespective whether the advantage
secured for the business was in the capital field or not. W
woul d therefore prefer to follow the decision in Lakshmji
Sugar MIls” case (Supra) and hold on the analogy of that
decision that the anmbunt of Rs. 50,000 contributed by the
assessee represented expenditure on the revenue account.

531

We accordingly disniss the appeal in so far ~as the
expenditure of the sum of Rs. 22,332 is concerned. But, so
far as the expenditure of the sum of Rs. 50,000 is
concerned, we hold that it was in the nature of revenue
expenditure laid out wholly and exclusively for the purpose
of the assessee’s business and was therefore, allowable as a
deduction under Section 10(2)(xv) of the Act and allow the
appeal to this Iimted extent. Since the assessee has partly
won and partly lost, we think that the fair order of costs
woul d be that each party should bear and pay its own costs
t hroughout .

S R Appeal allowed in part.
532




