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ACT:

Custons Act, 1962, s. 108, 111, 123 and 135 Scope of.

Evi dence Act (1 of 1872) S-106 and 114-Burden of proof of
i nnocent receipt of gold-Presunption against accused oi
totality of evidence, if properly drawn.

Code of Crimnal Procedure (Act 5 of 1898) 's. 342-No strict
conpliance with-Effect of.

HEADNOTE:

The appellant was arrested because of his suspi ci ous
conduct, and, when he was searched, 9 bars of gold wth
foreign markings were found secreted in specially nmade
conceal ed pockets of his trousers. Wen he was produced be-
fore the Additional Chief Inspector of Custonms he made a
statenment recorded under s.108, Customs Act, 1962, In that
statenent he admitted the recovery of the bars, that he knew
that he was carrying gold and that he knew that ~the the
transporting of the gold was an offence, but stated that he
was doi ng so on behalf of a 3rd party. He was convicted for
an offence under s.135)1)(b) of the Act and the ~conviction
was confirmed by the H gh Court.

In appeal to this Court, confirmng the conviction,

HELD: (1) The offence under s. 135)1)(b) is punishable

if the offender acquires possession of or is in_-any way
concerned in carrying, renoving, depositing. harbouring,
keepi ng concealing. selling or purchasing or in any other
manner dealing with any goods which he knows or has reason
to believe are liable to confiscation under- s. 1 1 1. [909
C D

In the present case, the totality of facts proved was enough
to raise a presunption under s.114. Evidence Act, that the
gold had been illegally inported into the country so as to
be covered by s.111(d). [911 DO

(a) The clandestine and guilty nanner of transporting it
shows that it wasrecently snuggled gold carried contrary

to law. [910 O-H]

(b) The appellant’s, admission that he know that the
carrying of gold was an offence shows that the, gold nust
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have been recently inported, or it any rate after 1948, when
restrictions on the inport of gold were inposed. 1910

(c) The gold was being, carried from Bonbay, a port of
entry for smuggled good$ to Del hi, where there, is a nmarket
for gold. [910 @

(d) The burden of proving an innocent receipt of gold |ay
on the appellant under s. 106, Evidence Act,. and- he had
not discharged the burden. [911 A-B]

| ssardas Daulat Ram & Ors. v. Union of India and Os.,
[1962] Suppl (1) SCR 358 foll owed.

(2) Assuming that the ratio of Gan Chand v. State of
Punjab [1962] Supp. 1 SSCR 364 applied to the instant
case. the result would only be that no presunption under s.
123 of Custons Act could be drawn against the appellant.
But neither the trial Court nor the H gh Court had drawn any
such presunption against  the appellant. The inference
regarding the character of the gold recovered and the
appel lant™s guilty know edge was drawn from circunstantia
evi dence. '[910 C- D

(3) The general form of questions put in the case do not
strictly —conply with the provisions of s.342, C.P.C., but
the appell ant has not suffered any

908

injustice vitiating his conviction. He indicated in his
answers that he would give a witten explanation and his
witten st at enent deal t el abor at ely with al | t he
ci rcunst ances appearing in the evidence against him [911 G
H

(4) In view of his age and the fact that there was no
previous conviction, the sentence of 3 nonths. R 1. was
reduced to the period already undergone, which was nearly 3
nonths, as it was not desirable to send himback to jail for
a few days. [912 A-B]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON Criminal Appeal No. 79 of
1971.

Appeal by Special Leave fromthe Judgnment and Order dated
16th January 1-971 of the Punjab and Haryana Hi gh Court in
Crimnal Appeal No. 1168 of 1968.

Har dayal Hardey and Ashok Grover, for the appellant.

H R Khanna and M N. Shroff, for the respondent.

The Judgnent of the Court was delivered by

BEG J.-The appellant aged 23 was arrested on 9-4-1967 by
the Railway Police at the Bonbay Central Railway Station as
he was hurriedly trying to get into a second cl ass
conpartnent of the Frontier Mail bound for " Delhi. It
appears that nanner in which he was trying to enter the
second class conpartnent and his nervourness “on being
guestioned by a Railway C.1.D. Police Oficer, although the
appel l ant had a ticket on him aroused suspicion so that the
appel l ant was detained. On a search of his person at the
Police Station in the presence of Panchas, nine bars of gold
with foreign marki ngs were found secreted in especially nmade
conceal ed pockets of his trousers. These were seized by the
Railway Police. After further questioning by the Police,
the appellant was sunmoned before Shri L. A Digama, Addi-
tional Chief Inspector of Custonms, Bonbay, where hi s
statement under section 108 of the-Custons Act 1962 was
recorded on 10-4-67. In that statement, the appellant
adnmtted the recovery of gold bars from his person and
stated that he had agreed with one Pannalal to carry them
for delivery at Delhi for a sumof Rs. 100 to be paid to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

appel lant.-He stated that, from what Pannalal had told him
and also fromthe weight of the bars, he knew that he was
carrying gold. He stated that his father was also with him
but, as nothing incrininating was recovered fromthe father
he was allowed to go away. He also admitted that he knew
that transporting of Ad like this was a crimnal offence.
The appel | ant was prosecuted and convicted by the Presidency
Magi strate of Bombay under section 135(b) of the Custons’
Act of 1962 (hereinafter referred to as ’'the Act’) and
sentenced to three nonths rigorous inprisonment. Charges
under the Defence, of India Rules were also preferred
against himbut he was acquitted of these. The Hi gh Court
of Bombay; after carefully re-exam ning the whole evidence
in the case, had affirmed the conviction and sentence of the
appel l ant; but, the appell ant bad obtai ned special |leave to
appeal to this Court.

909
Learned  Counsel for the appellant had urged before us that
the conviction of  the appellant is vitiated on three

grounds.

Firstly, it is urged that there was no evidence whatsoever
to hold that the gold seized from the person of the
appel lant was "liable to confiscation" as contenplated by
Section IIl of the Act. It is contended that the only
category in which the gold under consideration could fall is

Section 111(d) which describes it as of "any goods which are
i mported or attenpted to be- inported or are brought wthin
the I ndian Custons waters for the purpose of being inported,
contrary to any prohibition inmposed by or under this Act or
any other law for the time beingin force".
It was wurged that, as restrictions on the inport  of gold
were only inposed in 1948, there should have been sone
evi dence to show when it was brought into India. Apart from
other reasons given below, we think that this argument
overl ooks that an offence under section. 135(1) (b) is
puni shable if the offender "acquires possession of or is in
any way concerned in carrying renovi ng, depositing,
har bori ng, keeping, concealing, selling or purchasing or in
any other nmanner dealing with any goods which he knows or
has reason to believe are liable to confiscation under
section II1"
Secondly, it is contended that the Hi gh Court  had wongly
used section 123 of the Act so as to-wongly place the
burden of proof on the appellant when this provision did not
apply. This Section reads as follows :
"(1) \Where any goods to which this section
applies are seized wunder this Act in the
reasonable belief that they are smuggl ed
goods, the burden of proving that they are not
smuggl ed goods shall be...
(a) in a case where such seizure -is nade
fromthe possession of any person,
(i) on the person from whose posseSS|on t he
goods were seized; and
(ii) if any person, other than the person
from whose possession the goods were seized,
claims to be the owner thereof, also on such
ot her person;

(b) in any other case, on the person, if
any, who clainms to be the owner of the goods
S0 seize& .

(2) Thi s section shall apply to gol d,
di anonds, rmanufactures of gold or dianonds,
wat ches, and any other class of goods which
the Central CGovernment may by notification in
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the Oficial Gazette specify"”.
The argunent is that, in order to apply section 123 of the
Act, there nust be a "seizure" of the goods by the proper
Customs Oficer duly authorised as provided by section 110
of the Act. Learned Counsel relied strongly on G an Chand &
Os. v. The State of Punjab, (1) where it. was held, under
the correspondi ng provisions of
(1) [21962] Supp. 1 S.C.R 364.
910
Sea Custons Act, 1878, that the burden of proof was shifted
on to the accused only when the goods were "seized" in the
sense that they were taken out of the possession of an
accused by the "proper officer". That was also a case of
"seizure" of allegedly smuggled gold. There, the police had
initially comenced proceedi ngs under Section 411 and 414 of
the I ndi an Penal Code agai nst the accused, but, afterwards,
the case was handed over to the Custons’.authorities. The
initial "seizure"” being one by the, ordinary police, it was
held to be not one under the Act. " In that case, this Court
had set ‘aside the order of the H gh Court because it held
that the statutory presunption coul d not be used to convict.
But, it did not, for that reason, acquit the accused. On
the other hand, it sent back the case to the Trial Court for
decision after considering the evidence wthout the aid of
the statutory presunption.
Even if we were to apply the rati o decidendi. of G an Chand’s
case (supra) in the case before us, we find that the result
would only be that no presunption under section 123 of the
Act coul d be used agai nst the appellant. W do not think
that the H gh Court or the Magistrate had used this
presunpti on. e find that they had relied upon
circunstantial evidence in the case toinfer the character
of the gold recovered and the accused's guilty know edge.
This brings us back to the first and the nmain contention on
behal f of the appellant which was that there is no evidence
to support the conviction of the appellant under  section
35(b) of the Act. W are unable to accept this subn ssion
A reference to |Issardas Daulat Ram& O's. V. Union of India
& Os. (1) is enough to show that the conduct of the accused
and the incredible version set up by him were enough to
saddle the accused wth the necessary know edge of the
character of the goods found in his possession. In the case
before wus, we have not only evidence of the suspicious
conduct of the appellant but his own adm ssion that he knew
that it was an offence to carry the gold which he had  been
asked to transport for payment of nmoney to him He had put
forward an incredible story of having been entrusted with so
much gold by one Pannal al whose identity was (not estab-
I i shed- and whose address was not reveal ed by the appellant.
According to the appellant, Pannalal had just met ~ him by
chance. It is incredible that any person would entrust gold
val ued at about Rs. 40,000, on which Rs. 17,000 was payable
as duty alone, to a youngster who was an utter stranger to
him even if the carrier was to get Rs. 100 for the risky

undertaking. It is significant that the appellant was found
carrying gold from Bonbay, a port of entry for snuggled
goods, to Del hi, where there is a good market for gold. | f

it was not recently srmuggled gold carried contrary to |aw
there was no need for the clandestine and guilty nmanner of
transporting it. W think that, in the circunstances of the
case, an inference could very well be made that the gold
nmust have been recently inported into the country, or, at
any rate, after the' law passed in 1948 restricting its
entry. The appellant adnmitted, in his statement under
Section 108 of the Act, that transporting of these pieces of
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gold was an offence. |If the gold had

(1) [21962] Supp .(1) S.C.R 358.

911

been legally inported before 1948 it could not be an of fence

to carry it. The appellant had not proved who Pannal al, the

person who was alleged by himto have given himthe gold to

carry, was. Atl east, the burden of proving an innocent

receipt of gold |ay upon the appellant under Section 106

Evidence Act. The totality of facts proved was enough, in

our opinion, to raise a presunption under section 114
Evi dence Act that the gold had been illegally inported into
the country so as to covered by Section 111(d) of the Act.
The appel lant had not  offered any ot her reasonabl e
expl anati on of the manner in which it was being carried. -
Thirdly, it was wurged that Section 342 of the Crimna
Procedure Code had not been conplied with inasnmuch as only
two very general  questions were asked by the Tryi ng
Magi strate, followed by two others on one point. But, the
seizure of gold fromhis possession and the surrounding
ci rcunst ances were, not put to him  The first two questions
and answers were :
"Q 'Have you heard the evidence ?

Ans. Yes.
Q Wat have you to say in regard to the
evi dence ?
Ans. | amfiling ny witten statenent. I

have nothing nore to say.

I want to exanmine-one wtness from Chief
Reservati on I nspector, Western Railway, Bonbay
Central".

The questions —and answers which fol | oned
afterwards were

"Q Have you heard and followed the M nt
Report read out and expl ained to you?

Ans. Yes.

Q What have you to say about the sane ?

Ans. | have to say nothing. | want to add
that | am producing the notice given by the

Cust ons dated 6-10-67"
It is clear to us that the appellant was fully aware of the
nature of the allegations nade against him He® had not
nmerely given a detail ed explanati on under section 108 of the
Act, of the circunstances in which he’ said he was arrested
with the gold bars, but, he had also filed an elaborate
witten statenment. He had indicated that this is the only
form in which he would give his explanation. It s true
that the general form of questions put does not strictly
conply with the provisions of Section 342 Crimunal Procedure

Code. But, we are wunable to hold that the appellant
suffered any injustice for this reason. |ndeed, he had not
even raised such a question in the Trial Court or before the
H gh Court. If he had done so, the alleged defect | could

have been easily cured. The objection seens to us to be
nost technical and flimsy. The defect could not  have
possibly vitiated the conviction of the appellant.

912

Lastly, it is urged that the appellant has already served
nearly three nmonths of the sentence and there is no previous
convi ction recorded agai nst himso that we should reduce his
sentence to the period already undergone. In view of the
age of the appellant and the fact that there is no previous
conviction proved against him we consider it to be
undesirable to send the appellant back to jail for a few
days. We, therefore, reduce the sentence to the period
al ready undergone. Subject to this nodification, this
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appeal is dismssed. The appellant, who is on bail, need
not surrender.
V.P.S. Appeal dism ssed.

913




